CHAPTER 1
RESIDENTIAL REAL ESTATE SETTLEMENTS!

1.1 LEGISLATION AFFECTING REAL ESTATE SETTLEMENTS
1.101 Real Estate Settlement Agents.

A. In General. Title 55.1, chapter 10 of the Virginia Code, entitled
“Real Estate Settlement Agents” (RESA), governs the authorization of
settlement agents to conduct “escrow, closing or settlement services” in
Virginia.2 RESA was formerly known as, and sometimes is still referred to as,
the Consumer Real Estate Settlement Protection Act (CRESPA). Historically,
real estate settlement services were regarded as the practice of law, and
nonlawyers were prohibited from serving as settlement agents in real estate
transactions. In 1997, the Virginia State Bar (VSB) 12 C.F.R. § 1026.19(f)
issued Unauthorized Practice of Law (UPL) Opinion 183, which reiterated that
real estate closings were within the exclusive province of the practice of law.
The General Assembly responded swiftly with the enactment of CRESPA,
which enabled certain nonlawyers, including licensed title agents, title
insurance companies, real estate brokers, and financial institutions, to serve
as settlement agents.? The VSB is tasked with issuing UPL guidelines for
nonlawyer settlement agents to help them avoid inadvertently engaging in the
unauthorized practice of law during the course of real estate transactions.? A
significant number of residential settlements are now handled by nonattorneys
licensed under RESA.

B. Required Statutory Disclosure for Certain Residential
Real Estate Contracts. RESA provides the following mandatory disclosure
that must appear in all contracts involving the purchase of real estate
containing not more than four residential dwelling units:?

1 For a comprehensive discussion of this area of practice, see Real Estate Transactions in Virginia (Neil S.
Kessler and Paul H. Melnick eds., Virginia Law Foundation 2019).

2Va. Code § 55.1-1000 et seq.
3 Act of Mar. 22, 1997, 1997 Va. Acts ch. 716 (codified at Va. Code § 55.1-1003).

4Va. Code § 55.1-1014. The UPL Guidelines for Real Estate Agents are published online at www.vsb.org/
site/regulation/upl-guidelines-for-real-estate-settlement-agents.

5Va. Code § 55.1-1007.
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All contracts involving the purchase of real estate containing
not more than four residential dwelling units shall include
in at least 10-point boldface type the following language:

“Choice of Settlement Agent: Chapter 10 (§ 55.1-1000 et seq.)
of Title 55.1 of the Code of Virginia provides that the pur-
chaser or borrower has the right to select the settlement
agent to handle the closing of this transaction. The settle-
ment agent’s role in closing this transaction involves the
coordination of numerous administrative and clerical func-
tions relating to the collection of documents and the collec-
tion and disbursement of funds required to carry out the
terms of the contract between the parties. If part of the pur-
chase price is financed, the lender for the purchaser will
instruct the settlement agent as to the signing and recording
of loan documents and the disbursement of loan proceeds. No
settlement agent can provide legal advice to any party to the
transaction except a settlement agent who is engaged in the
private practice of law in Virginia and who has been retained
or engaged by a party to the transaction for the purpose of
providing legal services to that party.

“Variation by agreement: The provisions of Chapter 10
(§ 55.1-1000 et seq.) of Title 55.1 of the Code of Virginia may
not be varied by agreement, and rights conferred by this
chapter may not be waived. The seller may not require the
use of a particular settlement agent as a condition of the sale
of the property.

“Escrow, closing, and settlement services guidelines: The
Virginia State Bar issues guidelines to help settlement
agents avoid and prevent the unauthorized practice of law in
connection with furnishing escrow, settlement, or closing
services. As a party to a real estate transaction, the pur-
chaser or borrower is entitled to receive a copy of these guide-
lines from his settlement agent, upon request, in accordance
with the provisions of Chapter 10 (§ 55.1-1000 et seq.) of Title
55.1 of the Code of Virginia.”
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C. Registration of Settlement Agents. Virginia law requires all
settlement agents, attorney and nonattorney, conducting real estate settle-
ments to register with the appropriate licensing authority.® Lawyers must
register with the Virginia State Bar (VSB).” The VSB’s regulations govern the
unauthorized practice of law and make it clear that legal advice in connection
with a real estate settlement can only be provided by a licensed Virginia attor-
ney.® RESA also grants all purchasers or borrowers of Virginia residential
property the right to select the settlement agent to provide escrow, closing, or
settlement services and forbids the seller in any such transaction from requir-
ing the use of a particular settlement agent as a condition of sale.? However,
builder-sellers often offer a significant package of upgrades as an incentive and
consideration for the purchaser to opt to use the settlement agent chosen by
the seller.

RESA allows nonlawyers who are properly registered as settlement
agents to handle closings of any real estate located in Virginia, extending their
ability to close commercial as well as residential transactions.® Attorneys can
close commercial real estate transactions without meeting RESA’s require-
ments.!!

1.102 Truth in Lending Act.

A. Stated Purposes of the Act. The Truth in Lending Act!2
ensures that every consumer who has a need for consumer credit is given a
meaningful understanding of the cost of that credit. The Board of Governors of
the Federal Reserve System issued Regulation Z!3 to implement the Truth in
Lending Act, which is contained in title I of the Consumer Credit Protection
Act.1* Although this Act applies to all types of consumer credit, this discussion

6 Va. Code § 55.1-1014(A). The VSB’s RESA regulations, UPL guidelines, registration forms, attorney com-
pliance certification forms, and surety bond forms may be downloaded from the VSB website at www.vsb.org/
site/regulation/real-estate.

715 VAC 5-80-30.

815 VAC 5-80-40.

9 Va. Code § 55.1-1006.

10 See Va. Code § 55.1-1002(B).

11 See Va. Code § 55.1-1000 (excluding attorneys from the definition of “lay real estate settlement agent”).
1215 U.S.C. § 1601 et seq.

1312 C.F.R. pt. 226.

14 Reg. Z, 12 C.F.R. § 226.1(a).
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1s limited to its effect on the settlement of real estate transactions and personal
property used as a consumer’s principal dwelling.

B. Application. Regulation Z applies to consumer credit trans-
actions when:

a. The credit is offered or extended to consumers;
b. The offering or extension of credit is done regularly;

c. The credit is subject to a finance charge or is payable
by a written agreement in more than four
installments; and

d. The credit is primarily for personal, family, or
household purposes.!®

Regulation Z generally does not apply to loans made primarily for
business, commercial, or agricultural purposes.’® Regulation Z also does not
apply to loans made to entities other than natural persons, except for trustees
of a living trust.!” Regulation Z was amended and enlarged under the 2013
Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank).18

C. Lender Disclosure Requirements. Regulation Z imposes
early disclosure requirements on lenders involved in covered transactions. The
loan disclosures must be made in writing in a form that the borrower may
keep.!® Disclosures must be made before consummation of a covered trans-
action, and the closing may not conclude until seven days after the disclosures
are made.20 The disclosures required include:

a. The identity of the creditor making the disclosures;

b. The amount financed,;

15 Reg. Z, 12 C.F.R. § 226.1(c).

16 Reg. Z, 12 C.F.R. § 226.3(a)(1). But see Reg. Z, 12 C.F.R. § 226.1(c)(2)-(4).
17 Reg. Z, 12 C.F.R. § 226.3(a)(2).

18 Pub. L.. No. 111-203, 124 Stat. 1376 (2010). See infra 4 1.105.

19 Reg. Z, 12 C.F.R. § 226.17(a).

20 Reg. Z, 12 C.F.R. § 226.17(b).
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An 1itemization of the amount financed;
The finance charge;

The annual percentage rate;

The variable rate, if applicable;

The payment schedule;

The total of all payments;

The demand feature, if there is one included in the
obligation;

In a credit sale, the total sale price;

Whether or not a penalty may be imposed for pre-
payment;

Whether there is a late charge;

. Whether the creditor will acquire a security interest
in the property purchased as part of the transaction;

The items required by 12 C.F.R. § 226.4(d) in order to
exclude certain insurance premiums and debt
cancellation fees from the finance charge;

The disclosures required by 12 C.F.R. § 226.4(e) in
order to exclude from the finance charge certain fees
prescribed by law or certain premiums for insurance
in lieu of perfecting a security interest;

A statement that the consumer should refer to the
appropriate contract document for information about
nonpayment, default, and other terms;

In a residential mortgage transaction, a statement
whether or not a subsequent purchaser may be
permitted to assume the remaining obligation on its
original terms;

The required deposit;
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s. Various information about the interest rate and
payments; and

t. The statement that there is no guarantee the
consumer can refinance the transaction to lower the
interest rate or periodic payments.2!

D. Right of Rescission. Regulation Z gives the consumer in most
credit transactions three days to rescind:

In a credit transaction in which a security interest is or will
be retained or acquired in a consumer’s principal dwelling,
each consumer whose ownership interest is or will be subject
to the security interest shall have the right to rescind the
transaction . . . until midnight of the third business day fol-
lowing consummation, delivery of the notice [of the right to
rescind] . . . or delivery of all material disclosures, whichever
occurs last.22

For the purposes of this part of Regulation Z, a business day is any calendar
day except Sundays and all legal public holidays specified in 5 U.S.C.
§ 6103(a), currently: New Year’s Day, Martin Luther King, Jr.’s Birthday,
Washington’s Birthday, Memorial Day, Juneteenth National Independence
Day, Independence Day, Labor Day, Columbus Day, Veterans Day, Thanks-
giving Day, and Christmas Day.23

E. Exempt Transactions.?* Under the Truth in Lending Act, the
right of rescission does not apply to:

a. A residential mortgage transaction, that is, one in
which a lien is created or retained to finance the
acquisition or initial construction of the consumer’s
principal dwelling (this includes second liens as well
as first liens);25

21 Reg. Z, 12 C.F.R. § 226.18(2)-(t).
22 Reg. Z, 12 C.F.R. § 226.23(2)(1), (3).
23 Reg. Z, 12 C.F.R. § 226.2(2)(6).

24 Reg. Z, 12 C.F.R. § 226.23().

2 Reg. Z, 12 C.F.R. § 226.2(2)(24).
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