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Tipsfor Using Virginia CLE® Electronic Books

Natur e and Features of Electronic Books

« Virginia CLE® Electronic Books are in portable document format (PDF). These tips
pertain to the use of versions 6 and later of Adobe® Reader® to view those PDF books.
Some of the features discussed are not available in previous versions of Adobe Reader.
Y ou can download the latest version of Adobe Reader free of charge at www.adobe.com.

* VirginiaCLE hasincluded anumber of featuresto make your use of its el ectronic books
easier and more efficient. Books contain “bookmarks’ that link to chapters and other
major subdivisions. They may also contain links within the text to other pages or
embedded files, such as forms. Finally, they have been created in a way that allows
effective copying of small portionsfor usein memoranda, briefs, and similar documents.

Opening a Book

* You should open electronic books directly in Adobe Reader rather than clicking on links
to them within a Web browser. When you click on alink to a PDF document in your
browser, Adobe Reader will open the document within the browser. That limits the
viewing space and may not permit the full functionality of Adobe Reader.

Viewing a Book
A “Bookmarks’ tab islocated at the far |eft of the screen.

» Bookmarks are visible when you open the book. If you prefer to view the book on the
full screen, click on the tab to hide the bookmarks. The tab remains, so you can click
on it again whenever you want to display the bookmarks.

* Thereisan “Options’ menu button at the top of the left frame where the bookmarks
are displayed. Click on it to display various options that affect how bookmarks look
and work.

* You can wrap long bookmarks by selecting that option. Y ou may not be able
to see as many bookmarks at the same time, but you will see the full text of
each bookmark. If you prefer to see more bookmarks, don't select that option.
You can still seethe full text of the bookmark by passing your cursor over it.
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* Youmay findthat themost desirablebookmark appearanceiscreated by setting
the text size to “Small.”

» If you select Hide After Use, thetext of the document will be displayed in the
full Adobe Reader window when you click on the bookmark. Y ou can always
display or hide the bookmarks by clicking on the “Bookmarks’ tab at the top
left of the window.

Magnification can be controlled in a number of ways.

Choosing to have the bookmarks frame displayed on the left will affect the size of the
text in the main window. Y ou can make the bookmarks frame smaller to increase the
size of the text in the main window by putting the cursor over the dividing line
between the frame and the window until the cursor becomes a double arrow and then

dragging it.

Y ou can select the plus and minusicons in the toolbar at the top of the page to make
the text larger or smaller.

Y ou can enter the percentage of the actual size of the document into the percentage
window or select a predetermined percentage.

Y ou can select one of the page iconsin that toolbar, i.e., actual size, full page, or full
width (this one seems to be the most useful).

Y ou can select the magnification tool from that toolbar, put the magnification cursor
over thetext, and click or drag depending on which magnification tool you are using.
If you choose this method, be sure to remember to reselect the “hand” tool when you
want to use it to move the page.

Book Navigation Aids

Scrollbar: The Windows® scrollbar worksin the usual way and is quite useful for moving
through adocument. If you know the page number you are looking for, movethe scrollbar
and rel ease the mouse button when that page number appears. (At the bottom of the screen
ontheright, set the page display optionto “single page” if you want the scroll bar to allow

you to find a page number quickly.) Y ou may also enter the desired page number in the

bottom menu bar and press “ Enter.”

Page Numbers: Page numbers are displayed at the bottom of the screen. Use the arrows
next to the page number display to move from page to page. Please note that the numbers
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in parentheses are “absolute” page numbers showing the actual count of pages in the
electronic book. The number outsidethe parentheses matchesthe page number of the print
edition.

Hand Tool: If afull pageis not displayed, use the “hand” tool to move the page up and
down.

Bookmarks: Display the “bookmarks’ (see above), and click on the one you want to
proceed to that page.

Links: A page may contain alink to another page. Click on the link to view the “target.”
A page may also contain linksto files, images, or other objects. Right click on thelink to
openthefileor saveit. “Formson disk,” which are often included with the print editions
of VirginiaCLE books, are embedded in el ectronic books using such links, so no separate
disk or CD-ROM is needed.

Search: If you arenot using version 6 or later of Adobe Reader, you should download the
latest version (free of charge at www.adobe.com) and install it, because versions 6 and
later have better search features than earlier versions.

» Close the Bookmarks frame to improve readability of the text as you search.

» Click the Search button (binocularsicon) in the toolbar at the top of the screen. The
program will display of all your “hits” in the search window showing some of the
surrounding text. Your search phrase will aso be highlighted in the text of the book
in the main viewing window.

» Besuretoselect “current PDF document” if you want to limit your search to the book
you are viewing. You also have the option of searching all PDF documents in any
given directory.

» The usual options of matching whole words and doing case-sensitive searches are
available. Y ou may find the case-sensitive option useful when you are looking for an
extended discussion of the topic for which you are searching. Virginia CLE's
handbooks useinitial capitalsin subheadingsand all capitalsin major topic headings.
For example, if you are looking for information on the attorney-client privilege, you
might begin with a case-sensitive search for Attorney-Client or even ATTORNEY -
CLIENT to seewhether the book containsany extended discussion of that topic. If you
want to find all occurrences of “attorney-client,” be sure the “ Case-Sensitive” option
IS not selected.
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Copying and Pasting

Y our license agreement allows you to copy small portions of text for use in memoranda,
briefs, and similar documents.

Normally the tool that is active is the “hand” tool, which allows you to move the page
vertically or horizontally. To change the cursor to an I-bar that will allow you to highlight
text, click on the Select Text tool. That tool will remain active until you click on another
tool.

When you pass your cursor over text that is available for copying, it changesto an |-bar
cursor that you can use to copy and paste the text in the usual manner. One practical use
for thisisthe copying and pasting of citationsinto your electronic legal research software.
Virginia CLE has designed its books so that small portions of text can easily be
reformatted when pasted into aword processing document. Larger portions of text will
contain avariety of codesthat are used to format Virginia CLE books. These codes may
result in erratic results in word processing documents.

To create agraphic image of text (and maintain its exact appearance), use the “ Snapshot”
tool (cameraicon). After selecting the tool, move the crosshair cursor to the upper left
corner of the areayou want to copy, hold down theleft mouse button, and move the mouse
to create aborder around the text you want to copy as agraphicimage. Release the button,
and the image will be copied to the Windows clipboard. Y ou can then paste that image
into any Windows application that accepts graphic images.

Some pages of Virginia CLE Electronic Books may look like text but are only graphic
images. The Snapshot tool works in the same way with those pages.

Printing

Pages from Virginia CLE Electronic Books may be printed for the persona use of the
individual who has acquired the electronic book license.

To print oneor more pages, sel ect the printer icon and choose “ Current page” or select the
range of pages you want to print.

To print only aportion of apage, enlarge the page using one of the magnification options
discussed above, select the printer icon, and choose “ Current view.”
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CHAPTER 2
FINANCIAL SECURITY

2.1 OVERVIEW

2.101 The Evolving Role of the Elder Law Attorney. Once con-
sidered a practice dedicated exclusively to Medicaid planning and other wealth
preservation techniques, elder law now encompasses an array of complex
issues and disciplines associated with today’s aging and disabled populations.
The modern elder law attorney must be versed in both traditional asset protec-
tion and estate planning as well as a number of topics related to incapacity,
health and long-term care, social security, housing, age discrimination, and
elder abuse and fraud.

Managing these diverse and often complex issues requires a basic
understanding of financial products and services as well as the financial plan-
ning process in general. At the very least, today’s elder law attorney will assist
with an array of financial activities, including the conversion of assets for
Medicaid eligibility purposes, the retitling of financial accounts into trust
accounts, and the change of beneficiary designation forms. He or she may even
be called upon to calculate future income needs, review a client’s investment
portfolio, or determine the suitability of certain insurance policies and commer-
cial annuities.

This need for more comprehensive financial solutions has resulted in
the emergence of a different type of elder law practice, one that is actively
involved in delivering a more holistic wealth management solution to its
clients. Although this can still be accomplished through a traditional referral-
based model whereby financial advice and services are simply outsourced,
many elder law attorneys are considering more contemporary arrangements,
such as strategic partnerships with financial service providers or in-house
delivery through the creation of their own multi-disciplinary practice.

2.102 Adopting Financial Planning as a Core Competency.
The need for an elder law attorney to understand basic financial planning prin-
ciples has increased dramatically in recent years. For many clients, it is often
difficult to determine where the role of the financial planner ends and the role
of the elder law attorney begins. This confusion is exacerbated by the fact that

1 2.102
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non-attorney entities such as banks, brokerage houses, and insurance agen-
cies, as well as trust companies and CPAs, are now touting many traditional
“estate planning services.” It will become increasingly important that today’s
elder law attorney be able to explain to his or her clients not only the various
roles, functions, and disciplines associated with the financial planning aspects
of wealth management and preservation but also the interdependence and
delivery of those roles, functions, and disciplines.

2.103 Ethical, Competency, and Practical Considerations.
Beyond providing mere clarity about the financial planning process in general,
an elder law attorney will inevitably become actively involved in dealing with
those financial planning issues tangential to his or her own legal advice and
counsel. In doing so, the elder law attorney must always be aware of his or her
role as fiduciary and trusted advisor to the client as well as the liability and
professional responsibilities associated with those key positions.

A licensed attorney may provide general investment advice and finan-
cial planning guidance in conjunction with providing legal services.! In this
context, as long as the attorney is not compensated for financial planning
advice, no additional licenses, degrees, or certifications are required or neces-
sary. Providing this advice and guidance, however, can raise serious ethical
issues and, in some cases, expose the attorney to increased liability or even a
claim for malpractice. Under the Virginia Rules of Professional Conduct, a
lawyer must always provide competent representation to a client.?

It may be particularly difficult for an elder law attorney to avoid those
risks and liabilities. Whether the attorney is assessing a client’s assets for
Medicaid eligibility, determining the impact of life insurance on a family’s
gross estate, or simply reviewing the investment policy statement of a special
needs trust, financial planning principles will always be involved. An elder law
attorney unwilling or unable to develop a core competency in these areas
should consider involving other professionals who can assist in providing
financial advice without undermining the attorney-client relationship or the
attorney’s corresponding duties. A client’s best interest must always be the
goal.

1Va. Code § 13.1-501 et seq.
2Va. RPC 1.1.
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2.2  THE FINANCIAL PLANNING PROCESS

2.201 Fundamental Steps. The financial planning process consists
of six fundamental steps: client engagement, data collection, analysis of infor-
mation, plan design, plan implementation, and plan monitoring.

2.202 Client Engagement. Client engagement includes the process
of explaining the services to be provided as well as defining the roles of both
the advisor and the client. An elder law attorney actively engaged in financial
planning should use a formal engagement letter or retainer agreement that
sets forth, in writing, each party’s responsibilities, timeframe for plan imple-
mentation, compensation, and conflicts of interest.

2.203 Data Collection. Data collection is the gathering of infor-
mation pertinent to the client’s financial goals, needs, and planning objectives.
This step should include both qualitative and quantitative data and may
include such things as a personal financial statement, risk tolerance as-
sessment, tax returns, investment policy statements, insurance policies, and
estate planning documents. An intake sheet or formal client questionnaire may
be useful in this step of the process.

2.204 Financial Analysis. Financial analysis involves assessing
the client’s current situation and determining which of the client’s goals can be
met under the current circumstances. Software and other analytics tools may
be used in determining present and future values, assets and liabilities, cash-
flow needs, and the allocation of risk as well any corresponding estate, gift, and
income tax implications.

2.205 Plan Design. Plan design is the actual development and
presentation of the various strategies needed to accomplish the client’s stated
financial goals. This step often includes a “comprehensive financial plan” that
outlines integrated recommendations for accumulating, preserving, and trans-
ferring the client’s wealth. A financial plan is most valuable if it includes
alternative recommendations, strengths and weaknesses and probabilities of
success and failure.

2.206 Plan Implementation. Plan implementation involves carry-
ing out those recommendations agreed to by both the client and the advisor. A
client may need help in evaluating risk, selecting financial products, liquidat-
ing and investing assets, and choosing tax and legal counsel. At times, the elder
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law attorney may be called upon to be the plan “quarterback,” coordinating the
planning process with the client and his or her other advisors.?

2.207 Plan Monitoring. Plan monitoring is the process of peri-
odically reviewing the financial plan and assessing its progress. The plan
should be modified to reflect any changes in personal, business, and family
circumstances and also be reviewed to address current economic or legal
issues. Meeting frequency is typically determined by the client’s wishes as well
as the complexity of the plan or the amount of assets being managed.

2.3 THE ELDER LAW ATTORNEY AS A FINANCIAL PLANNER

2.301 A New Approach. Many aspects of elder law are transac-
tional in nature. A client may have requested traditional documents such as
powers of attorney, medical directives, and wills or required assistance in
qualifying for Medicaid or needed help with the administration of a loved one’s
estate. The modern approach, however, recognizes the need for more holistic
solutions and positions the elder law attorney as the client’s life-long trusted
advisor and financial planner. This new planning paradigm is based on rela-
tionships and values, not forms and transactions. It also requires the acquisi-
tion of new skills, more knowledge, and an array of financial products and
services.

2.302 Acquiring Skills and Expertise. In order to provide more
comprehensive financial solutions, an elder law attorney must acquire addi-
tional knowledge in the areas of risk management and insurance, investments
and retirement planning, and, if necessary, asset protection and wealth trans-
fer. Beyond core competency required to pass any state or federal licensing
exam, an elder law attorney may wish to pursue additional education specif-
ically in the areas of financial planning or wealth management. Many colleges
and universities now offer graduate level degree and certificate programs to
acquire that knowledge.

Another way to garner expertise and build client credibility is to pursue
one of many industry designations. These credentials signal to a would-be
client that the elder law attorney has an extremely high level of knowledge and
professionalism as well as the ability to properly align financial products and

3 See infra 9 2.3.

1 2.302



FINANCIAL SECURITY 91

services within the underlying legal objectives. The most recognized designa-
tions currently are the Certified Financial Planner® (CFP),4 Chartered Life
Underwriter (CLU), Chartered Financial Consultant (ChFC), and Certified
Trust and Financial Advisor (CTFA). Each of these designations have educa-
tion, experience, and ethics components as well as formal examination and
continuing education requirements.

2.303 Elder Law Attorneys Providing Financial Planning
Services. An elder law attorney must exercise care when providing both legal
and financial planning services. Investment management, in particular, is
considered a separate discipline and is thus subject to Virginia’s rules regard-
ing “multidisciplinary practice.”®

The Virginia Bar Ethics Counsel has discussed the appropriateness of
multidisciplinary practice in Virginia at length.® Multidisciplinary practice
requires the relationship between the client and an elder law attorney provid-
ing financial advice to be that of a financial planner and his or her client. It is
not an attorney-client relationship since, under the rules, the attorney cannot
offer financial and legal advice at the same time. It is imperative that the elder
law attorney provide the client with full written disclosure as to the separate
nature of these roles. All financial services should be offered through an inde-
pendent business entity, such as a limited liability company or corporation.

There are several legal ethics opinions pertaining to ancillary business
activities by an attorney. The most comprehensive discussion of this question
is addressed in a legal ethics opinion entitled “Ancillary Business.”” The
opinion discusses a non-legal consulting firm that was established by a law
firm to provide consulting services to law firm clients and others. Based on this
opinion and others it would be proper for an attorney in Virginia to offer
financial planning services through a separate legal entity created for that
purpose as long as there was full disclosure to the attorney’s clients of the
attorney’s financial interest in such a business. The separate entity would
nevertheless be required to have appropriately licensed representatives. These
may be law firm attorneys or independent financial advisors assisting law firm

4 The list of CFP® Board Registered programs is available at www.cfp.net/get-certified/certification-process/
education-requirement/certification-coursework-requirement/find-an-education-program.

5 See paragraph 1.604 of Chapter 1 of this book for further discussion of multidisciplinary practice.

6 James M. McCauley, The Delivery of Legal Services Through Multidisciplinary Practices, 4 Rich. J.L. &
Pub. Interest 101 (2000) (updated Mar. 9, 2011). The McCauley article may be found at www.vsb.org/site/
regulation/legal-services-multidisciplinary-practices.

7 See www.vacle.org/opinions/1658.htm (LEO 1658).

1 2.303



92 FINANCIAL SECURITY

clients with their financial planning needs under agreement with the attorney
or law firm. That agreement must include provisions to protect client con-
fidential information and financial data together with the commitment of the
financial services organization to comply with all laws and regulations per-
taining to the delivery of financial services and products.8

2.304 Conflicts of Interest. One of the most challenging issues
facing an elder law attorney wishing to provide financial advice is dealing with
conflicts of interest. The attorney must make a full and complete disclosure of
the separate nature of the financial planning service and must ensure that
clients are aware that the attorney is not practicing law when those services
are provided for a fee. The disclosure should be in writing, acknowledged, and
signed by the client and clearly state that the financial planning advice is
independent from the legal advice and services.?

The elder law attorney must also be clear that he or she will not allow
business or personal interests in financial planning services to affect represen-
tation of the client as an attorney. The attorney must disclose to the client, in
writing, the fees that will be charged to the client for financial planning ser-
vices both directly and indirectly. These fees may be in the form of investment
management fees or commissions on product sales. The attorney must also
advise the client of the availability of financial planning services from third
parties unaffiliated with the attorney and encourage the client to seek indepen-
dent advice and counsel if necessary. It is imperative that the client under-
stands that he or she is waiving certain potential conflicts of interest by using
the attorney’s independent financial planning services.©

The best interest of the client must always guide the elder law attor-
ney’s actions. That said, many clients are currently seeking a “one-stop shop”
alternative for bundled wealth management solutions. The elder law attorney
1s in a uniquely competitive position because he or she can offer in-house legal,
tax, and wealth management services in a way that banks, broker-dealers,
insurance companies, and CPAs cannot.

2.305 Collaboration with Allied Disciplines. Many elder law
attorneys will not want to offer financial planning services. They may not want
to incur the time, expense, or risk associated with learning a new discipline or

8 The financial planner is also subject to substantial licensing requirements, regulatory supervision, and
continuing education standards. See Appendix 2-1.

9 See Appendix 2-2.
10 See Va. RPC 1.7; LEO 1564, ¢f. LEO 1515.
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