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Tipsfor Using Virginia CLE® Electronic Books

Natur e and Features of Electronic Books

« Virginia CLE® Electronic Books are in portable document format (PDF). These tips
pertain to the use of versions 6 and later of Adobe® Reader® to view those PDF books.
Some of the features discussed are not available in previous versions of Adobe Reader.
Y ou can download the latest version of Adobe Reader free of charge at www.adobe.com.

* VirginiaCLE hasincluded anumber of featuresto make your use of its el ectronic books
easier and more efficient. Books contain “bookmarks’ that link to chapters and other
major subdivisions. They may also contain links within the text to other pages or
embedded files, such as forms. Finally, they have been created in a way that allows
effective copying of small portionsfor usein memoranda, briefs, and similar documents.

Opening a Book

* You should open electronic books directly in Adobe Reader rather than clicking on links
to them within a Web browser. When you click on alink to a PDF document in your
browser, Adobe Reader will open the document within the browser. That limits the
viewing space and may not permit the full functionality of Adobe Reader.

Viewing a Book
A “Bookmarks’ tab islocated at the far |eft of the screen.

» Bookmarks are visible when you open the book. If you prefer to view the book on the
full screen, click on the tab to hide the bookmarks. The tab remains, so you can click
on it again whenever you want to display the bookmarks.

* Thereisan “Options’ menu button at the top of the left frame where the bookmarks
are displayed. Click on it to display various options that affect how bookmarks look
and work.

* You can wrap long bookmarks by selecting that option. Y ou may not be able
to see as many bookmarks at the same time, but you will see the full text of
each bookmark. If you prefer to see more bookmarks, don't select that option.
You can still seethe full text of the bookmark by passing your cursor over it.
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* Youmay findthat themost desirablebookmark appearanceiscreated by setting
the text size to “Small.”

» If you select Hide After Use, thetext of the document will be displayed in the
full Adobe Reader window when you click on the bookmark. Y ou can always
display or hide the bookmarks by clicking on the “Bookmarks’ tab at the top
left of the window.

Magnification can be controlled in a number of ways.

Choosing to have the bookmarks frame displayed on the left will affect the size of the
text in the main window. Y ou can make the bookmarks frame smaller to increase the
size of the text in the main window by putting the cursor over the dividing line
between the frame and the window until the cursor becomes a double arrow and then

dragging it.

Y ou can select the plus and minusicons in the toolbar at the top of the page to make
the text larger or smaller.

Y ou can enter the percentage of the actual size of the document into the percentage
window or select a predetermined percentage.

Y ou can select one of the page iconsin that toolbar, i.e., actual size, full page, or full
width (this one seems to be the most useful).

Y ou can select the magnification tool from that toolbar, put the magnification cursor
over thetext, and click or drag depending on which magnification tool you are using.
If you choose this method, be sure to remember to reselect the “hand” tool when you
want to use it to move the page.

Book Navigation Aids

Scrollbar: The Windows® scrollbar worksin the usual way and is quite useful for moving
through adocument. If you know the page number you are looking for, movethe scrollbar
and rel ease the mouse button when that page number appears. (At the bottom of the screen
ontheright, set the page display optionto “single page” if you want the scroll bar to allow

you to find a page number quickly.) Y ou may also enter the desired page number in the

bottom menu bar and press “ Enter.”

Page Numbers: Page numbers are displayed at the bottom of the screen. Use the arrows
next to the page number display to move from page to page. Please note that the numbers
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in parentheses are “absolute” page numbers showing the actual count of pages in the
electronic book. The number outsidethe parentheses matchesthe page number of the print
edition.

Hand Tool: If afull pageis not displayed, use the “hand” tool to move the page up and
down.

Bookmarks: Display the “bookmarks’ (see above), and click on the one you want to
proceed to that page.

Links: A page may contain alink to another page. Click on the link to view the “target.”
A page may also contain linksto files, images, or other objects. Right click on thelink to
openthefileor saveit. “Formson disk,” which are often included with the print editions
of VirginiaCLE books, are embedded in el ectronic books using such links, so no separate
disk or CD-ROM is needed.

Search: If you arenot using version 6 or later of Adobe Reader, you should download the
latest version (free of charge at www.adobe.com) and install it, because versions 6 and
later have better search features than earlier versions.

» Close the Bookmarks frame to improve readability of the text as you search.

» Click the Search button (binocularsicon) in the toolbar at the top of the screen. The
program will display of all your “hits” in the search window showing some of the
surrounding text. Your search phrase will aso be highlighted in the text of the book
in the main viewing window.

» Besuretoselect “current PDF document” if you want to limit your search to the book
you are viewing. You also have the option of searching all PDF documents in any
given directory.

» The usual options of matching whole words and doing case-sensitive searches are
available. Y ou may find the case-sensitive option useful when you are looking for an
extended discussion of the topic for which you are searching. Virginia CLE's
handbooks useinitial capitalsin subheadingsand all capitalsin major topic headings.
For example, if you are looking for information on the attorney-client privilege, you
might begin with a case-sensitive search for Attorney-Client or even ATTORNEY -
CLIENT to seewhether the book containsany extended discussion of that topic. If you
want to find all occurrences of “attorney-client,” be sure the “ Case-Sensitive” option
IS not selected.
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Copying and Pasting

Y our license agreement allows you to copy small portions of text for use in memoranda,
briefs, and similar documents.

Normally the tool that is active is the “hand” tool, which allows you to move the page
vertically or horizontally. To change the cursor to an I-bar that will allow you to highlight
text, click on the Select Text tool. That tool will remain active until you click on another
tool.

When you pass your cursor over text that is available for copying, it changesto an |-bar
cursor that you can use to copy and paste the text in the usual manner. One practical use
for thisisthe copying and pasting of citationsinto your electronic legal research software.
Virginia CLE has designed its books so that small portions of text can easily be
reformatted when pasted into aword processing document. Larger portions of text will
contain avariety of codesthat are used to format Virginia CLE books. These codes may
result in erratic results in word processing documents.

To create agraphic image of text (and maintain its exact appearance), use the “ Snapshot”
tool (cameraicon). After selecting the tool, move the crosshair cursor to the upper left
corner of the areayou want to copy, hold down theleft mouse button, and move the mouse
to create aborder around the text you want to copy as agraphicimage. Release the button,
and the image will be copied to the Windows clipboard. Y ou can then paste that image
into any Windows application that accepts graphic images.

Some pages of Virginia CLE Electronic Books may look like text but are only graphic
images. The Snapshot tool works in the same way with those pages.

Printing

Pages from Virginia CLE Electronic Books may be printed for the persona use of the
individual who has acquired the electronic book license.

To print oneor more pages, sel ect the printer icon and choose “ Current page” or select the
range of pages you want to print.

To print only aportion of apage, enlarge the page using one of the magnification options
discussed above, select the printer icon, and choose “ Current view.”
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SUMMARY OF 2006 CHANGES

OVERVIEW

The year 2006 was very quiet legislatively. This is due in large part to
the retirement from the House of Delegates of Representative Gary Reese. Mr.
Reese has been the sponsor of much of the recent legislation that has greatly
benefited creditors and landlords. Legislation enacted in 2006 tended to benefit
plaintiffs, but its effect was marginal.

Four statutes pertained to actual litigation:

Plaintiffs are no longer required to post bond when removing
a case to the circuit court;

Plaintiffs have an absolute right of nonsuit in cases where
the defendant has not been properly served;

In unlawful detainer actions, a landlord entitled to bad check
damages may recover those damages in the unlawful
detainer action without having to file a separate suit on
the check itself; and

The jurisdictional limits of small claims court has been in-
creased substantially, benefiting pro se litigants.

In response to two cases favoring defendants, the General Assembly
enacted rules making it more difficult for a debtor to discharge a contested
claim by sending a check marked “paid in full.”

A lien was created for companies that tow and store vehicles for
municipalities or other third parties.

The only legislation that benefited defendants imposed limitations on
the use and duration of written agreements not to claim the statute of limita-
tions.

Three “housekeeping” bills were enacted that

1. Added a check-off box to Form DC-450 (Suggestion for
Summons in Garnishment) that alerts the co-defendant
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when the plaintiff is seeking to garnishee anything other
than wages;

2. Raised court costs in all actions in general district courts
and circuit courts in order to finance the technology fund
of the Supreme Court of Virginia; and

3. Limited the rule requiring pro se parties to inform the
court and other parties of an address change to parties
that actually make an appearance in the case.

Court decisions in 2006 revealed no clear trend in favor of either party.
Creditors benefited from a bankruptcy court decision, and both sides benefited
from several Virginia Supreme Court decisions, including an unusual case in
which the court had to resolve two federal bankruptcy issues.

Nonsuits were the topic of the year, with at least four cases bearing on
the issue.

The United States Bankruptcy Court ruled that there is no statute of
limitations on repayment of government-guaranteed student loans.

The Supreme Court of Virginia (i) discussed the defendant’s burden in
seeking to vacate a default judgment based on an allegation of fraud upon the
court; (i1) distinguished a new case on its facts from Grimes v. Suzukawa, 262
Va. 330, 551 S.E.2d 644 (2001) (a masked assailant was not wearing the mask
in order to hinder the plaintiff's attempt to file suit), in a manner which
virtually overrules the original case; (iii) ruled that filing an answer in circuit
court is a general appearance that waives any defects in service of process
pursuant to the one-year rule; (iv) upheld the plaintiff’s right of nonsuit even
after a motion has been filed pursuant to the one-year rule; (v) held that a case
that is before the court on a dispositive motion or on the merits, once
“submitted,” may not be nonsuited; (vi) allowed a nonsuit—actually, a second
nonsuit—without notice to unserved parties; (viii) ruled that filing a Chapter
11 bankruptcy does not toll the statute of limitations as to sureties and that
the assumption of a lease in bankruptcy does not act as a written waiver of the
statute of limitations; (ix) ruled that in cases filed under the Condominium Act,
the prevailing party may recover “reasonable” attorney fees; and (x) extended
the rule concerning de novo trials in the circuit court.

Defendants also benefited from several Virginia Supreme Court rul-
ings. The court (1) made it clear that a nonsuit does not stop the defendant from
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CHAPTER 5
GATHERING INFORMATION

5.1 INTRODUCTION

The success of any collection practice depends largely upon the practi-
tioner’s information-gathering system. This chapter discusses direct and indi-
rect methods of gathering information at every stage of handling a claim. The
simple key to success is to look, listen, and explore.

Because of the increased accessibility of information about persons and
property by means of the internet, the skip tracing of debtors and asset location
has increasingly become a function of a collection attorney’s case management
rather than the discrete task of skiptracers and independent investigators.
Information gathering begins as soon as a claim comes into an attorney’s office
and continues until the file is closed. Many debtors are collection problems for
more than one creditor, and the attorney may find that other attorneys in his
or her office or firm are pursuing claims against the same debtor. In these
circumstances, while it may be advantageous to use the information contained
in each file against the debtor, the consent of all clients must be obtained if the
attorney is collecting against the same debtor for multiple clients.

5.2 CLIENT’S RECORDS

The client should give the attorney all the information that he or she
has when the file is turned over to the attorney’s office. In fact, when a client’s
claims are handled over a period of time, the client should be educated about
what information to obtain from the debtor, including checking account
information, if possible. Nevertheless, debtors move, change jobs, and change
banks, and even the best client’s records must be updated regularly.

5.3 OFFICE LOCATION

When choosing an office site, an attorney engaged in an active collection
practice should choose a location that is (i) easily accessible to debtors;
(i1) served by public transportation if possible; and (ii1) centrally located. Many
debtors pay accounts in person. If it is easy for them to come to the attorney’s
office to make the payments, the attorney will see them more often. In an urban
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practice, an attorney will find that many debtors need to come by bus, and
therefore, it should be convenient for them to do so. Debtors should be encour-
aged to come into the attorney’s office, since much information can be obtained
from them by the attorney or his or her staff face-to-face that could not other-
wise be obtained. Additionally, some debtors may become friendly with the
attorney or the office staff and, after an account has been paid, may become
clients of the attorney. The office staff should be taught and constantly
reminded that every debtor, paying or not, is entitled to the same courteous
treatment that the attorney’s clients receive.

An active collection practitioner will find it advantageous to choose an
office location from which the staff can observe the debtors come and go. Often,
a debtor will arrive in a company truck or will be wearing a company uniform,
thus revealing his or her place of employment. Further, if the debtor’s license
plate can be seen, it can be used to obtain a great deal of information about the
debtor from the Department of Motor Vehicles.! All of this information should
be noted in the debtor’s file.

5.4 CONTACT WITH DEBTOR BEFORE SUIT IS FILED

5.401 Written Correspondence. It is important when mailing let-
ters to debtors to use envelopes that have the notation below the return
address, “Address Correction and Forwarding Requested.” If the envelope
reaches a debtor at an address other than that to which it was sent, the post
office will, for a nominal charge, automatically provide to the sender the ad-
dress to which the letter was actually delivered. Alternatively, if “Return
Receipt Requested” is printed on the envelope, the post office will, at no charge,
return the original letter to the attorney’s office with a sticker showing the new
address.

If the letter is returned marked “Moved—Left No Forwarding Address”
or “Unknown at This Address,” the attorney knows that a dead end has been
reached and will have to find additional information independently or from the
client, or the file should be closed. Chapter 7 of this book covers filing suit
against debtors who have absconded (commonly referred to as “skips” in debt
collection practice). Where permitted by the Fair Debt Collection Practices Act

1 See infra ¥ 5.701.
2 See Y 2.404 of this book.
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(FDCPA),? the long-arm statute* can be used to serve a debtor who has ab-
sconded. However, the process is expensive, and most of these cases, when the
claims are small, can be considered uncollectible accounts.

If the debtor responds to the attorney’s letter by mail, the return
address on the debtor’s envelope or the address on the debtor’s check should
always be compared with the information the attorney currently has, even if
the debtor’s response is simply a check paying the account in full. This infor-
mation may be needed again on another file. Additionally, the debtor may
sometimes send a letter or a payment in his or her employer’s envelope.
Employer information should be marked on the file for future reference.

The debtor’s letters should be read carefully. Often, the debtor may
inadvertently mention where he or she works or banks. Again, all of this infor-
mation should be marked and either written on the file or placed in a conspicu-
ous place in the file.

One source of information on the debtor’s envelopes, even if there is no
return address, can be a metered postage stamp. A debtor who uses an employ-
er’s postage meter can be traced and become the subject of a garnishment
action. Any computer system should be programmed to easily store and display
employment or banking information that is gathered from these sources.

5.402 Telephone Contact. If a debtor calls in response to an attor-
ney’s demand letter or calls at any time during the proceeding, the attorney or
staff member answering the telephone should always, after giving the FDCPA
warnings, ask the debtor for certain information, such as the debtor’s current
address and current employment. If possible, the debtor’s Social Security
number should be obtained, as this may be needed later to verify employment,
to verify a bank account for garnishment, or to obtain motor vehicle informa-
tion. If the debtor is reluctant to give employment information directly, the
debtor should be asked for his or her work telephone number so that he or she
can be called if necessary. Typically, the debtor should be asked questions such
as “Are you still living at 1714 Boulevard?” or “How can we reach you during
the day if we have to speak with you?” If the debtor will not cooperate, neither
should the attorney. Any agreement to withhold suit or to nonsuit a case should
be conditioned upon the debtor’s cooperation in supplying the requested infor-
mation. The collection attorney’s phone system, equipped with caller I.D., may
also provide potential contact numbers for the debtor.

315 U.S.C. § 1692 et seq. See Chapter 4 of this book for a detailed discussion of the FDCPA.
4Va. Code § 8.01-329.
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5.5 CONTACT WITH DEBTOR AFTER SUIT IS FILED

After receiving a civil warrant or motion for judgment, a debtor will
often call to make arrangements to pay the account, come in to do so, or appear
in court and admit the bill and attempt to make arrangements to pay it. At
this point, the debtor has been sued and is on the defensive. He or she would
not have called or come to court unless anxious to avoid a judgment.

The mere fact that the debtor has been served with process means that
the address the attorney had on file was valid. If process was not served but
the debtor received the mail copy of the pleading, the attorney should receive
an address correction notice from the post office showing where it was received.
If the debtor was not properly served but the lawsuit nevertheless reached the
debtor in the time prescribed by law, section 8.01-288 of the Virginia Code may
cure the defective service.

Once the debtor has been sued, the attorney must not lose the offensive
position. If the debtor calls to make arrangements for payment, the attorney
should insist on being given the debtor’s banking information, Social Security
number, and employment information. The attorney should inform the debtor
that the attorney must be advised of changes in address or employment or the
attorney will proceed to take judgment against the debtor. The attorney can
also condition forbearance from obtaining judgment against the debtor or
allowing the debtor time to make payments on the debtor providing the desired
information. Under these circumstances, most debtors will provide the infor-
mation. If the attorney agrees to dismiss the case, he or she should do so only
if the debtor signs an agreement acknowledging an obligation to pay and
waiving the defense of the statute of limitations.?

5.6 INFORMATION FROM BANKS

5.601 Debtor’s Check. One of the most fertile sources of informa-
tion is a debtor’s check. If a debtor sends a check to the attorney’s office, the
check should be photocopied and the photocopy retained in the file. This will
assure that the office knows where the debtor banks. If a debtor has a checking
account at a bank, he or she often will have a savings account there as well.
Possibly, the debtor has financed a vehicle through the bank, and the bank will
have a file on the debtor, even if the checking account or savings account has
been closed. If the debtor brings an employer’s check, the attorney can learn

5 See paragraph 2.503 of this book for a full discussion of this procedure. See Appendix 2-1 for a form that complies
with the statutory requirements for such an agreement.
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where he or she works. At a minimum, the check should be copied and the copy
stapled conspicuously to the file, or the bank and checking account number
should be copied and written on the front of the file for further use. Addi-
tionally, checks may contain information that the attorney has been unable to
obtain elsewhere, such as the debtor’s Social Security number, middle or maid-
en name, or middle initial.

5.602 Direct Inquiries. If a debtor has absconded, often a letter to
his or her bank or former bank will produce valuable information about the
debtor’s location. On a consumer debt, the FDCPA dictates how the practi-
tioner may contact third parties (such as banks and employers) to obtain
location information or to effectuate post-judgment remedies.® Location and
contact information on a consumer debtor must not be requested in a manner
that identifies the individual as a debtor,” unless judgment has been obtained
against the person. If the debtor is making payments on a motor vehicle
financed by a bank, the bank will have his or her new address and will often
give it to the attorney upon written request. This is particularly true if the
attorney has levied on the vehicle or is planning to do so and advises the bank
that its interest will be protected at the sale.®

5.603 Locating a Business’s Bank. In commercial collection situ-
ations, a trip to the debtor’s business will often help the attorney locate the
debtor’s bank. If the business honors credit cards, there will be a sign stating
this on the building. Credit card proceeds can be the subject of a garnishment.
Additionally, it is often possible to send an employee to the debtor’s place of
business to purchase a small item with a personal check. (The employee can be
reimbursed for the purchase later.) When the check clears, the bank in which
it was deposited will be shown on the reverse side. The bank account can
thereafter be garnisheed.

Garnishments are not inexpensive. If the attorney knows where a
debtor banks, it is not absolutely necessary to verify the fact that the account
is still open or that there is still money in the account. However, that informa-
tion can sometimes be obtained by calling the bank, giving the bank the
checking account number, and asking if a check for a certain amount of money
would clear the bank. Usually, if there is enough money in the bank for a $300
check to clear, a garnishment will net the client enough money, after costs and
fees, to make it worth the effort and expense. Some banks will give more

615 U.S.C. §§ 1692b, 1692c(b). See paragraph 4.401(G) of this book.
715 U.S.C. § 1692b(2).

8 See Appendix 5-1 (sample letter to bank requesting the payoff amount on motor vehicle lien).
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information than others and will advise whether any account is open, if it is
active, and even the amount of money in the account. Many banks now verify
checking account information electronically. Some banks charge for this ser-
vice.

The Department of Motor Vehicles (DMV) reports discussed in para-
graph 5.701 of this chapter will list lienholders, if any, on any vehicles that the
debtor owns. If a lienholder is a bank, it is likely that the debtor also maintains
a checking or savings account at that bank, and a blind garnishment of these
accounts is often effective. A blind garnishment means that the attorney can
proceed without verifying that the account exists or that there are funds in it.
The lien information given by the DMV will not usually give the actual account
number, making it difficult to determine if there is, in fact, a checking account.
For this reason, a blind garnishment may be necessary.

5.7 INFORMATION FROM THE DEPARTMENT OF MOTOR
VEHICLES

5.701 In Virginia. A creditor or the creditor’s attorney, by complet-
ing a simple form? and sending the appropriate fee, can obtain information
concerning the debtor from the DMV, subject to the limitations of section 46.2-
208 of the Virginia Code.

This information may (i) enable the attorney to find a debtor who has
absconded if the debtor owns a vehicle; (i1) enable the attorney to find the bank
or even an employer or credit union that holds a lien on the vehicle; (ii1) enable
the attorney to find an asset of the debtor to levy on, if judgment has been
obtained;!° and (iv) guide the attorney to various other sources of information.

Even when a debtor changes his or her name, if the driver’s license
number remains the same, the debtor may be traceable through DMV records.
In fact, the name change information given by the DMV can later be used in
court as evidence that the debtor is one and the same person.

5.702 In Other States. Finally, if the debtor has left Virginia and
the client or attorney has a reasonable idea where the debtor has gone but no
address, the debtor can be followed from state to state by checking with the

9 See Appendix 5-2 (DMV request for vehicle information).

10 Section 34-26 of the Virginia Code exempts a total of $6,000 of equity in the vehicles of a householder and, in
some circumstances, the entire value may be exempted as a “tool of the trade.” See Appendix 5-1 (sample letter
to bank requesting the payoff amount on motor vehicle lien).
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