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Tipsfor Using Virginia CLE® Electronic Books

Natur e and Features of Electronic Books

« Virginia CLE® Electronic Books are in portable document format (PDF). These tips
pertain to the use of versions 6 and later of Adobe® Reader® to view those PDF books.
Some of the features discussed are not available in previous versions of Adobe Reader.
Y ou can download the latest version of Adobe Reader free of charge at www.adobe.com.

* VirginiaCLE hasincluded anumber of featuresto make your use of its el ectronic books
easier and more efficient. Books contain “bookmarks’ that link to chapters and other
major subdivisions. They may also contain links within the text to other pages or
embedded files, such as forms. Finally, they have been created in a way that allows
effective copying of small portionsfor usein memoranda, briefs, and similar documents.

Opening a Book

* You should open electronic books directly in Adobe Reader rather than clicking on links
to them within a Web browser. When you click on alink to a PDF document in your
browser, Adobe Reader will open the document within the browser. That limits the
viewing space and may not permit the full functionality of Adobe Reader.

Viewing a Book
A “Bookmarks’ tab islocated at the far |eft of the screen.

» Bookmarks are visible when you open the book. If you prefer to view the book on the
full screen, click on the tab to hide the bookmarks. The tab remains, so you can click
on it again whenever you want to display the bookmarks.

* Thereisan “Options’ menu button at the top of the left frame where the bookmarks
are displayed. Click on it to display various options that affect how bookmarks look
and work.

* You can wrap long bookmarks by selecting that option. Y ou may not be able
to see as many bookmarks at the same time, but you will see the full text of
each bookmark. If you prefer to see more bookmarks, don't select that option.
You can still seethe full text of the bookmark by passing your cursor over it.
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* Youmay findthat themost desirablebookmark appearanceiscreated by setting
the text size to “Small.”

» If you select Hide After Use, thetext of the document will be displayed in the
full Adobe Reader window when you click on the bookmark. Y ou can always
display or hide the bookmarks by clicking on the “Bookmarks’ tab at the top
left of the window.

Magnification can be controlled in a number of ways.

Choosing to have the bookmarks frame displayed on the left will affect the size of the
text in the main window. Y ou can make the bookmarks frame smaller to increase the
size of the text in the main window by putting the cursor over the dividing line
between the frame and the window until the cursor becomes a double arrow and then

dragging it.

Y ou can select the plus and minusicons in the toolbar at the top of the page to make
the text larger or smaller.

Y ou can enter the percentage of the actual size of the document into the percentage
window or select a predetermined percentage.

Y ou can select one of the page iconsin that toolbar, i.e., actual size, full page, or full
width (this one seems to be the most useful).

Y ou can select the magnification tool from that toolbar, put the magnification cursor
over thetext, and click or drag depending on which magnification tool you are using.
If you choose this method, be sure to remember to reselect the “hand” tool when you
want to use it to move the page.

Book Navigation Aids

Scrollbar: The Windows® scrollbar worksin the usual way and is quite useful for moving
through adocument. If you know the page number you are looking for, movethe scrollbar
and rel ease the mouse button when that page number appears. (At the bottom of the screen
ontheright, set the page display optionto “single page” if you want the scroll bar to allow

you to find a page number quickly.) Y ou may also enter the desired page number in the

bottom menu bar and press “ Enter.”

Page Numbers: Page numbers are displayed at the bottom of the screen. Use the arrows
next to the page number display to move from page to page. Please note that the numbers
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in parentheses are “absolute” page numbers showing the actual count of pages in the
electronic book. The number outsidethe parentheses matchesthe page number of the print
edition.

Hand Tool: If afull pageis not displayed, use the “hand” tool to move the page up and
down.

Bookmarks: Display the “bookmarks’ (see above), and click on the one you want to
proceed to that page.

Links: A page may contain alink to another page. Click on the link to view the “target.”
A page may also contain linksto files, images, or other objects. Right click on thelink to
openthefileor saveit. “Formson disk,” which are often included with the print editions
of VirginiaCLE books, are embedded in el ectronic books using such links, so no separate
disk or CD-ROM is needed.

Search: If you arenot using version 6 or later of Adobe Reader, you should download the
latest version (free of charge at www.adobe.com) and install it, because versions 6 and
later have better search features than earlier versions.

» Close the Bookmarks frame to improve readability of the text as you search.

» Click the Search button (binocularsicon) in the toolbar at the top of the screen. The
program will display of all your “hits” in the search window showing some of the
surrounding text. Your search phrase will aso be highlighted in the text of the book
in the main viewing window.

» Besuretoselect “current PDF document” if you want to limit your search to the book
you are viewing. You also have the option of searching all PDF documents in any
given directory.

» The usual options of matching whole words and doing case-sensitive searches are
available. Y ou may find the case-sensitive option useful when you are looking for an
extended discussion of the topic for which you are searching. Virginia CLE's
handbooks useinitial capitalsin subheadingsand all capitalsin major topic headings.
For example, if you are looking for information on the attorney-client privilege, you
might begin with a case-sensitive search for Attorney-Client or even ATTORNEY -
CLIENT to seewhether the book containsany extended discussion of that topic. If you
want to find all occurrences of “attorney-client,” be sure the “ Case-Sensitive” option
IS not selected.
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Copying and Pasting

Y our license agreement allows you to copy small portions of text for use in memoranda,
briefs, and similar documents.

Normally the tool that is active is the “hand” tool, which allows you to move the page
vertically or horizontally. To change the cursor to an I-bar that will allow you to highlight
text, click on the Select Text tool. That tool will remain active until you click on another
tool.

When you pass your cursor over text that is available for copying, it changesto an |-bar
cursor that you can use to copy and paste the text in the usual manner. One practical use
for thisisthe copying and pasting of citationsinto your electronic legal research software.
Virginia CLE has designed its books so that small portions of text can easily be
reformatted when pasted into aword processing document. Larger portions of text will
contain avariety of codesthat are used to format Virginia CLE books. These codes may
result in erratic results in word processing documents.

To create agraphic image of text (and maintain its exact appearance), use the “ Snapshot”
tool (cameraicon). After selecting the tool, move the crosshair cursor to the upper left
corner of the areayou want to copy, hold down theleft mouse button, and move the mouse
to create aborder around the text you want to copy as agraphicimage. Release the button,
and the image will be copied to the Windows clipboard. Y ou can then paste that image
into any Windows application that accepts graphic images.

Some pages of Virginia CLE Electronic Books may look like text but are only graphic
images. The Snapshot tool works in the same way with those pages.

Printing

Pages from Virginia CLE Electronic Books may be printed for the persona use of the
individual who has acquired the electronic book license.

To print oneor more pages, sel ect the printer icon and choose “ Current page” or select the
range of pages you want to print.

To print only aportion of apage, enlarge the page using one of the magnification options
discussed above, select the printer icon, and choose “ Current view.”
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CHAPTER 12
SUBCHAPTER V: SMALL BUSINESS REORGANIZATION

12.1 INTRODUCTION

12.101 In General. Through the Small Business Reorganization Act
of 2019 (SBRA), Congress created subchapter V of chapter 11. Subchapter V is
intended to provide a streamlined chapter 11 process to remove some of the
obstacles to reorganization by providing an economically feasible and efficient
option for small business debtors. Subchapter V is limited to individuals and
entities that qualify as a “small business debtor” under the updated definition
of the term by the SBRA. Under the SBRA, a small business debtor was defined
as a person or entity engaged in commercial or business activities that has
aggregate secured and unsecured noncontingent liquidated debts as of the date
of filing of less than $2,725,625.1 This threshold debt amount was increased in
April 2020 to $7,500,000 under the Coronavirus Aid, Relief, and Economic
Security Act (CARES Act) and then subsequently extended in June 2022 by
the Bankruptcy Threshold Adjustment and Technical Corrections Act (Correc-
tions Act). The extended debt limit increase in the Corrections Act reverted
back to $3,024,725% on June 21, 2024, and the 2025 limit is $3,424,000.3

Debtors who qualify for subchapter V must affirmatively elect such
treatment, otherwise their case will proceed under traditional chapter 11 or
the current provisions of chapter 11 governing small business cases will apply.
For debtors that elect to proceed under subchapter V, there are a number of
important differences from traditional chapter 11. Most importantly, sub-
chapter V (1) modifies confirmation requirements including elimination of the
absolute priority rule; (i1) provides for the appointment of a trustee designed
to facilitate confirmation while the debtor remains in possession of assets and
operates the business as a debtor-in-possession; (ii1) changes several adminis-
trative and procedural rules; (iv) alters the rules for the debtor’s discharge; and
(v) modifies the definition of property of the estate with regard to property an
individual debtor acquires postpetition, including postpetition earnings.

1 This number continues to be adjusted for inflation pursuant to 11 U.S.C. § 104.
2 See 11 U.S.C. § 101(51D).

3 The Final Report of the American Bankruptcy Institute Subchapter V Task Force is available at
https://subvtaskforce.abi.org/.
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If the first few years after the enactment of the SBRA are any indica-
tion, subchapter V is an effective and popular tool for qualifying debtors. In
comparing data from the Office of the United States Trustee, subchapter V has
a substantially higher confirmation rate than non-subchapter V small business
cases.* If the data is any indication, subchapter V is achieving its goals with a
majority of cases reaching confirmation.

12.102 Subchapter V Cases Are Chapter 11 Cases. Though com-
monly referred to as “subchapter V” cases, it is important to note that sub-
chapter V is part of chapter 11. As a result, many of the same issues, questions,
requirements, and standards apply, such as cash collateral, assumption and
rejection of leases, employment of professionals, and first-day motions. Those
topics are addressed in detail in Chapter 11 of this book. This chapter ad-
dresses the areas in which a subchapter V case differs from a traditional
chapter 11 filing.

12.2 PROCEEDING UNDER SUBCHAPTER V

12.201 Election of Subchapter V. Subchapter V is only applicable
when a small business debtor, as defined by 11 U.S.C. § 1182, elects subchapter
V treatment on the Voluntary Petition form.5 In general, a debtor is eligible to
elect subchapter V if the debtor: (1) 1s a “person”;6 (i1) is engaged in “commercial
or business activities”; (ii1) does not have aggregate noncontingent liquidated
debts in excess of the applicable debt limit; and (iv) at least 50 percent of debts
arise from the debtor’s commercial or business activities.” However, a debtor
cannot be a subchapter V debtor if they are (i) a member of a group of affiliated
debtors that has aggregate noncontingent liquidated debts greater than the
applicable debt limit, (i1) a corporation subject to reporting requirements under
the Securities Exchange Act of 1934, or (ii1) any debtor that is an affiliate of a

4 See Chapter 11 Subchapter V Statistical Summary Through December 31, 2024, Office of the United States
Trustee, www.justice.gov/ust/page/file/1499276/d1?inline (last visited Mar. 19, 2025) (percentage of non-
subchapter V plans confirmed in fiscal years 2020-2023 was 23%; percentage of subchapter V confirmed
plans in the same fiscal years was 52%).

5 See Official Forms 101, 201.

6 Person, as defined by 11 U.S.C. § 101(41), includes individuals, corporations, and partnerships. A limited
liability company is considered a person. See, e.g., In re @QDN, LLC, 363 Fed. Appx. 873, 876 n.4 (3d Cir.
2010); In re CWNevada, LLC, 602 B.R. 717 (Bankr. D. Nev. 2019); In re 4 Whip, LLC, 332 B.R. 670, 672
(Bankr. D. Conn. 2005); In re ICLNDS Notes Acquisition, L.L.C., 259 B.R. 289, 292-93 (Bankr. N.D. Ohio
2001); see also In re Asociacion de Titulares de Condominio Castillo, 581 B.R. 346, 358-60 (B.A.P. 1st Cir.
2018) (collecting cases).

7See 11 U.S.C. § 1182(1); see also 11 U.S.C. § 101(51D)(A).
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corporation subject to SEC reporting requirements.® While the definition of a
small business debtor on its face appears straightforward, many of the report-
ed cases in the early years of the SBRA involved the interpretation of the
elements.

Without the election of subchapter V, the debtor’s case could continue
as a small business case under section 101(51C) if it is within the debt limits.
The SBRA amended the definition of “small business case” in section 101(51C)
of the Bankruptcy Code to exclude a subchapter V debtor. Thus, a “small busi-
ness case” 1s a case in which a small business debtor has not elected application
of subchapter V.

Bankruptcy Rule 1020(b) allows for a party in interest or the United
States trustee to object to the debtor’s election of subchapter V. Objections are
required to be filed within 30 days after the conclusion of the section 341 meet-
ing of creditors or within 30 days after an amendment to the designation
electing subchapter V is filed, whichever is later.?® Unlike other deadlines for
objections (namely, objections to exemptions), the deadline to object to the
election of subchapter V treatment is set as of the conclusion (not as of the date
first set) of the section 341 meeting and, as a result, may lapse after other
deadlines in the case if the meeting of creditors is held open. Generally, the
burden is on the debtor to establish its eligibility if a party in interest lodges
an objection.10

Written into Bankruptey Rule 1020(b), there seems to be a mechanism
to allow a delayed petition amendment to elect subchapter V. However, the
SBRA provisions in the Bankruptcy Code do not clearly address if there is an
ability to do so. Bankruptcy Rule 1020(a) requires a debtor in a voluntary case
to elect subchapter V in the petition, and a debtor in an involuntary case must
file a statement electing subchapter V within 14 days after the order for

8 See 11 U.S.C. § 1182(1); see also 11 U.S.C. § 101(51D)(B).

9 Fed. R. Bankr. P. 1020(b). The Federal Rules of Bankruptcy Procedure were amended April 2, 2024, effec-
tive December 1, 2024, to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

10 NetcJets Aviation, Inc. v. RS Air, LLC (In re RS Air, LLC), 638 B.R. 403, 405 (B.A.P. 9th Cir. 2022); National
Loan Invs., L.P. v. Rickerson (In re Rickerson), 636 B.R. 416, 422 (Bankr. W.D. Pa. 2021); Lyons v. Family
Friendly Contracting LLC (In re Family Friendly Contracting LLC), No. 21-14213-TJC, 2021 Bankr. LEXIS
2945, at *7, 2021 WL 5540887, at *2 (Bankr. D. Md. Oct. 26, 2021); In re Vertical Mac Constr., LLC, No.
6:21-bk-01520-LVV, 2021 Bankr. LEXIS 2285, at *4, 2021 WL 3668037, at *2 (Bankr. M.D. Fla. July 23,
2021); In re Port Arthur Steam Energy, L.P., 629 B.R. 233, 235 (Bankr. S.D. Tex. 2021); In re Blue, 630 B.R.
179, 187 (Bankr. M.D.N.C. 2021); In re Offer Space, LLC, 629 B.R. 299, 304 (Bankr. D. Utah 2021); In re
Tkalowych, 629 B.R. 261, 275 (Bankr. D. Colo. 2021); In re Johnson, No. 19-42063-ELM, 2021 Bankr. LEXIS
471, at *11, 2021 WL 825156, at *4 (Bankr. N.D. Tex. Mar. 1, 2021); In re Thurmon, 625 B.R. 417, 419 n.4
(Bankr. W.D. Mo. 2020).
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relief.’* The 2022 Advisory Committee Note to Rule 1020 states that the “rule
does not address whether the court, on a case-by-case basis, may allow a debtor
to make an election to proceed under subchapter V after the times specified in
subdivision (a) or, if it can, under what conditions.”'2 A delayed amendment to
elect subchapter V creates a deadline issue as there are strict deadlines under
sections 1188 and 1189 of the Bankruptcy Code for the bankruptcy court to
hold the required status conference and the debtor to file a plan.

12.202 Eligibility.

A. Debt Limit. The SBRA originally adopted the debt limit for a
small business debtor as defined in section 101(51D), however, the onset of the
Coronavirus pandemic shortly after enactment resulted in a temporary
increase in the debt limit for subchapter V cases to $7,500,000. On June 20,
2024, the Bankruptcy Code reverted to the requirement that a debtor must be
a small business debtor as defined by section 101(51D).13

The debt limit, analogous to cases under chapter 12 or chapter 13,
focuses on liquidated noncontingent debt. This requires all events giving rise
to the debt to have occurred before the filing of the petition and the amount to
be readily determined.

B. Commercial or Business Activities.
1. In General. Only individuals or entities engaged in com-

mercial or business activities may be subchapter V debtors.* It is accepted that
such business does not have to be profit motivated.®

11 Fed. R. Bankr. P. 1020(a).

12 See, e.g., In re Seven Stars on the Hudson Corp., 618 B.R. 333, 342 (Bankr. S.D. Fla. 2020) (“[N]Jothing in
the text of Rule 1009 or Interim Rule 1020 prevents a small business debtor from filing an amended petition
to elect to have Subchapter V apply to its case, even if it had not previously elected to proceed under Sub-
chapter V (or even if it filed its case before Subchapter V became effective).”); see also In re Bello, 613 B.R.
894, 895-96 (Bankr. E.D. Mich. 2020) (permitting debtor who had originally filed a chapter 13 case, then
converted to chapter 11, to subsequently amend his petition to elect to proceed under subchapter V); In re
Blanchard, No. 19-12440, 2020 Bankr. LEXIS 1909, at *7-8, 2020 WL 4032411, at *3 (Bankr. E.D. La. July
16, 2020) (overruling United States trustee’s objection to debtors amending their petition to elect subchapter
V status after United States trustee had filed a motion to convert their case to chapter 7); In re Bonert, No.
2:19-bk-20836-ER, 2020 Bankr. LEXIS 1783, at *20-23, 2020 WL 3635869, at *2-3 (Bankr. C.D. Cal. June
3, 2020) (overruling objection of creditors committee to debtors amending their petition to elect to proceed
under subchapter V). However, the Bankruptcy Court for the Western District of Virginia did not allow for
the debtor to convert his case to one under subchapter V. See In re Wetter, 620 B.R. 243, 255 (Bankr. W.D.
Va. 2020).

13 The debt limit for 2025 is 3,024,725.
14 See 11 U.S.C. § 1182(1); see also 11 U.S.C. § 101(51D) (definition of small business debtor).

15 See, e.g., NetJets Aviation, Inc. v. RS Air, LLC (In re RS Air, LLC), 638 B.R. 403, 413 (B.A.P. 9th Cir. 2022)
(“[N]o profit motive is required for a debtor to qualify for subchapter V relief. To hold otherwise would
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The more complicated question arises when a business 1s no
longer operational or an individual debtor has changed employment. In those
cases, as an initial matter, courts have had to determine whether the debtor is
required to be engaged in commercial or business activities at the time of filing,
whether the debtor has to be involved in the same commercial or business
activity from with the debt arose, and what types of activities are “commercial
or business.”

2. Activities on the Petition Date. The majority view is that
the debtor does not need to be “maintaining its core or historical operations on
the petition date” but that it must be engaged in “some type of commercial or
business activities.”'¢ But, other courts have found that a debtor must be
currently engaged in commercial or business activities, finding that the plain
meaning of “engaged in” means being actively and currently involved.!?

3. Whether the Debtor Must Be Involved in the Same
Activity. A subchapter V debtor must still have some activity in its small
business, even if it is just winding down. Courts have determined that a debtor
cannot elect subchapter V if the business has been sold, the debtor had no
intent to return to the business, and the debtors were not engaged in any new
or ongoing commercial or business activities.'® However, the majority of courts
have held that the commercial or business activities as of the petition date does
not have to be the same commercial or business activity from which the
debtor’s debts arose.l® It is clear that for individual small business debtors, if
their only income and activity as of the petition date is through W-2

wrongfully exclude nonprofits and other persons that lack such a motive.”); In re Ellingsworth Residential
Cmty. Ass’n, 619 B.R. 519 (Bankr. M.D. Fla. 2020) (a nonprofit homeowner’s association was eligible for
subchapter V election).

16 In re RS Air, LLC, 638 B.R. at 410; see also In re Blanchard, 2020 Bankr. LEXIS 1909, 2020 WL 4032411;
In re Bonert, 2020 Bankr. LEXIS 1783, 2020 WL 3635869; In re Wright, No. 20-01035-HB, 2020 Bankr.
LEXIS 1240, 2020 WL 2193240 (Bankr. S.C. Apr. 27, 2020).

17 In re Thurmon, 625 B.R. 417, 422 (Bankr. W.D. Mo. 2020); see also National Loan Invs., L.P. v. Rickerson
(In re Rickerson), 636 B.R. 416, 422 (Bankr. W.D. Pa. 2021) (eligibility requires the debtor to be engaged in
commercial or business activities on the petition date); In re Blue, 630 B.R. 179, 188-89 (Bankr. M.D.N.C.
2021) (collecting and discussing cases); In re Offer Space, LLC, 629 B.R. 299, 305-06 (Bankr. D. Utah 2021);
In re Ikalowych, 629 B.R. 261, 280-83 (Bankr. D. Colo. 2021); In re Johnson, No. 19-42063-ELM, 2021 Bankr.
LEXIS 471, at *3-4, 2021 WL 825156, at *6-7 (Bankr. N.D. Tex. Mar. 1, 2021) (advancing three reasons:
(1) engaged does not refer to past involvement; (ii) subchapter V is to facilitate expedience; and (iii) “engaged
in” applicable to railroads under subchapter IV of chapter 11 and chapter 12 applies contemporaneously).

18 See In re Thurmon, 625 B.R. at 423.

19 See In re Fama-Chiarizia, 655 B.R. 48, 68-69 (Bankr. E.D.N.Y. 2023); In re Offer Space, LLC, 629 B.R. at
306.
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employment, that is insufficient to meet the involvement in commercial or
business activity standard.2°

4. Business Activities Includes Winddown. If a business is
no longer operational, courts have evaluated whether the principal or the
entity itself is eligible based on activities such as winding down the business
affairs. This is a fact-specific analysis, but the majority of courts to consider
the question have held that business activities are not limited to ongoing
business operation activities. At least one court has found that keeping the
empty shell of the former business entity open did not qualify as being
“engaged” in business activities.?! In general, courts apply a totality of the
circumstances test to determine whether activities were sufficient commercial
or business activities.?? As a result, the term “commercial or business activi-
ties” 1s generally applied in an exceptionally broad manner, including “any
private sector actions related to buying, selling, financing, or using goods,
property, or services, undertaken for the purpose of earning income (including
by establishing, managing, or operating an incorporated or unincorporated
entity to do so0).”23 Based on this interpretation, winddown activities, such as
interactions with the lender and a landlord, cleanup and turnover of leased
premises, assisting with payroll, dealing with tax accountants and tax issues,
and organization and storage of business records, constitute sufficient commer-
cial or business activities.?? In individual cases, receipt of a material con-
tribution to the debtor’s income as a part-time independent contractor and
rental of her former residence have been held to be within the scope of
commercial or business activities.2?

C. Conversion or Revocation. Despite the default position of the
debtor remaining in possession in subchapter V, the SBRA provided for the
situation where a debtor may need to be removed from possession.26 The
standard for removal (also referred to as “dispossession”) i1s “cause” including
fraud, dishonesty, incompetence, or gross mismanagement. A removed debtor

20 See, e.g., In re Rickerson, 636 B.R. at 429.
21 Id.

22 In re Tkalowych, 629 B.R. at 284-85.

23 Id. at 276.

24 Id. at 285-86; see also In re Offer Space, LLC, 629 B.R. at 303 (the debtor was not operating as a business
and was only attempting to realize value from its assets and pay creditors).

25 In re Blue, 630 B.R. 179 (Bankr. M.D.N.C. 2021).
2611 U.S.C. § 1185(a).
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