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Tipsfor Using Virginia CLE® Electronic Books

Natur e and Features of Electronic Books

« Virginia CLE® Electronic Books are in portable document format (PDF). These tips
pertain to the use of versions 6 and later of Adobe® Reader® to view those PDF books.
Some of the features discussed are not available in previous versions of Adobe Reader.
Y ou can download the latest version of Adobe Reader free of charge at www.adobe.com.

* VirginiaCLE hasincluded anumber of featuresto make your use of its el ectronic books
easier and more efficient. Books contain “bookmarks’ that link to chapters and other
major subdivisions. They may also contain links within the text to other pages or
embedded files, such as forms. Finally, they have been created in a way that allows
effective copying of small portionsfor usein memoranda, briefs, and similar documents.

Opening a Book

* You should open electronic books directly in Adobe Reader rather than clicking on links
to them within a Web browser. When you click on alink to a PDF document in your
browser, Adobe Reader will open the document within the browser. That limits the
viewing space and may not permit the full functionality of Adobe Reader.

Viewing a Book
A “Bookmarks’ tab islocated at the far |eft of the screen.

» Bookmarks are visible when you open the book. If you prefer to view the book on the
full screen, click on the tab to hide the bookmarks. The tab remains, so you can click
on it again whenever you want to display the bookmarks.

* Thereisan “Options’ menu button at the top of the left frame where the bookmarks
are displayed. Click on it to display various options that affect how bookmarks look
and work.

* You can wrap long bookmarks by selecting that option. Y ou may not be able
to see as many bookmarks at the same time, but you will see the full text of
each bookmark. If you prefer to see more bookmarks, don't select that option.
You can still seethe full text of the bookmark by passing your cursor over it.
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* Youmay findthat themost desirablebookmark appearanceiscreated by setting
the text size to “Small.”

» If you select Hide After Use, thetext of the document will be displayed in the
full Adobe Reader window when you click on the bookmark. Y ou can always
display or hide the bookmarks by clicking on the “Bookmarks’ tab at the top
left of the window.

Magnification can be controlled in a number of ways.

Choosing to have the bookmarks frame displayed on the left will affect the size of the
text in the main window. Y ou can make the bookmarks frame smaller to increase the
size of the text in the main window by putting the cursor over the dividing line
between the frame and the window until the cursor becomes a double arrow and then

dragging it.

Y ou can select the plus and minusicons in the toolbar at the top of the page to make
the text larger or smaller.

Y ou can enter the percentage of the actual size of the document into the percentage
window or select a predetermined percentage.

Y ou can select one of the page iconsin that toolbar, i.e., actual size, full page, or full
width (this one seems to be the most useful).

Y ou can select the magnification tool from that toolbar, put the magnification cursor
over thetext, and click or drag depending on which magnification tool you are using.
If you choose this method, be sure to remember to reselect the “hand” tool when you
want to use it to move the page.

Book Navigation Aids

Scrollbar: The Windows® scrollbar worksin the usual way and is quite useful for moving
through adocument. If you know the page number you are looking for, movethe scrollbar
and rel ease the mouse button when that page number appears. (At the bottom of the screen
ontheright, set the page display optionto “single page” if you want the scroll bar to allow

you to find a page number quickly.) Y ou may also enter the desired page number in the

bottom menu bar and press “ Enter.”

Page Numbers: Page numbers are displayed at the bottom of the screen. Use the arrows
next to the page number display to move from page to page. Please note that the numbers
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in parentheses are “absolute” page numbers showing the actual count of pages in the
electronic book. The number outsidethe parentheses matchesthe page number of the print
edition.

Hand Tool: If afull pageis not displayed, use the “hand” tool to move the page up and
down.

Bookmarks: Display the “bookmarks’ (see above), and click on the one you want to
proceed to that page.

Links: A page may contain alink to another page. Click on the link to view the “target.”
A page may also contain linksto files, images, or other objects. Right click on thelink to
openthefileor saveit. “Formson disk,” which are often included with the print editions
of VirginiaCLE books, are embedded in el ectronic books using such links, so no separate
disk or CD-ROM is needed.

Search: If you arenot using version 6 or later of Adobe Reader, you should download the
latest version (free of charge at www.adobe.com) and install it, because versions 6 and
later have better search features than earlier versions.

» Close the Bookmarks frame to improve readability of the text as you search.

» Click the Search button (binocularsicon) in the toolbar at the top of the screen. The
program will display of all your “hits” in the search window showing some of the
surrounding text. Your search phrase will aso be highlighted in the text of the book
in the main viewing window.

» Besuretoselect “current PDF document” if you want to limit your search to the book
you are viewing. You also have the option of searching all PDF documents in any
given directory.

» The usual options of matching whole words and doing case-sensitive searches are
available. Y ou may find the case-sensitive option useful when you are looking for an
extended discussion of the topic for which you are searching. Virginia CLE's
handbooks useinitial capitalsin subheadingsand all capitalsin major topic headings.
For example, if you are looking for information on the attorney-client privilege, you
might begin with a case-sensitive search for Attorney-Client or even ATTORNEY -
CLIENT to seewhether the book containsany extended discussion of that topic. If you
want to find all occurrences of “attorney-client,” be sure the “ Case-Sensitive” option
IS not selected.
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Copying and Pasting

Y our license agreement allows you to copy small portions of text for use in memoranda,
briefs, and similar documents.

Normally the tool that is active is the “hand” tool, which allows you to move the page
vertically or horizontally. To change the cursor to an I-bar that will allow you to highlight
text, click on the Select Text tool. That tool will remain active until you click on another
tool.

When you pass your cursor over text that is available for copying, it changesto an |-bar
cursor that you can use to copy and paste the text in the usual manner. One practical use
for thisisthe copying and pasting of citationsinto your electronic legal research software.
Virginia CLE has designed its books so that small portions of text can easily be
reformatted when pasted into aword processing document. Larger portions of text will
contain avariety of codesthat are used to format Virginia CLE books. These codes may
result in erratic results in word processing documents.

To create agraphic image of text (and maintain its exact appearance), use the “ Snapshot”
tool (cameraicon). After selecting the tool, move the crosshair cursor to the upper left
corner of the areayou want to copy, hold down theleft mouse button, and move the mouse
to create aborder around the text you want to copy as agraphicimage. Release the button,
and the image will be copied to the Windows clipboard. Y ou can then paste that image
into any Windows application that accepts graphic images.

Some pages of Virginia CLE Electronic Books may look like text but are only graphic
images. The Snapshot tool works in the same way with those pages.

Printing

Pages from Virginia CLE Electronic Books may be printed for the persona use of the
individual who has acquired the electronic book license.

To print oneor more pages, sel ect the printer icon and choose “ Current page” or select the
range of pages you want to print.

To print only aportion of apage, enlarge the page using one of the magnification options
discussed above, select the printer icon, and choose “ Current view.”
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CHAPTER 34

CREATING AND ASSERTING WORK PRODUCT
PROTECTION

34.1 INTRODUCTION

Any potential litigants or their “representatives” can create protected
work product, and both clients and lawyers have some power to assert that
protection.

e This contrasts with the attorney-client privilege’s client-centric
principles.

34.2 CREATION OF PROTECTED WORK PRODUCT

The work product rule could not be any clearer in explaining who can
create protected work product.

e The protection can extend to “documents and tangible things
that are prepared in anticipation of litigation or for trial by or
for another party or its representative (including the other
party’s attorney, consultant, surety, indemnitor, insurer, or
agent).”!

34.3 LAWYER NEED NOT BE INVOLVED

Despite this crystal-clear rule language, some courts inexplicably
protect only lawyer-created or lawyer-directed work product.

VA The Eastern District of Virginia2 and a Virginia circuit court?
inexplicably held that the work product protection applied only if a
lawyer prepared, directed, or requested preparation of documents.

L Fed. R. Civ. P. 26(b)(3) (emphasis added).

2 Brainware, Inc. v. Scan-Optics, Ltd., Civ. A. no. 3:11cv755, 2012 U.S. Dist. LEXIS 97121, at *4 (E.D. Va. July 12,
2012); ePlus, Inc. v. Lawson Software, Inc., 280 F.R.D. 247, 257 (E.D. Va. 2012); Yorktowne Shopping Center, LLC v.
Nat'l Surety Corp., Civ. A. No. 1:10cv1333, 2011 U.S. Dist. LEXIS 52032, at *2-3 (E.D. Va. May 16, 2011); E.I. DuPont
De Nemours and Co. v. Kolon Industries, Inc., Civ. A. No. 3:09cv58, 2010 U.S. Dist. LEXIS 36530, at *10 (E.D. Va. April
13,2010).
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Most courts properly apply the rule as written.

VA The Eastern District of Virginiat and Virginia circuit courts® held

that work product doctrine can apply without a lawyer’s
involvement.

Even pro se parties can create protected work product.

34.4 ADVANTAGES OF A LAWYER’S INVOLVEMENT

Although work product protection does not depend on lawyers’

involvement, such involvement can provide some advantages.

Among other things, lawyers’ involvement might provide
separate attorney-client privilege protection; help establish
that the litigants anticipated litigation (and thus involved
lawyers); help demonstrate that the withheld documents were
motivated by litigation rather than prepared in the ordinary
course of business or for some other non-litigation purpose;
bolster an opinion work product protection claim.®

34.5 CLIENT AND LAWYER REPRESENTATIVES

On its face, the work product rule can protect documents created by

litigants, prospective litigants or their representatives. [34.501]

Client representatives can create protected work product. [34.502]

Examples include nonlawyer company employee, including risk
management department employee; union official assisting a
company employee at an arbitration; potential witness who
participated in an email chain communication with the party’s
lawyer; consultant; investigator; other company assisting the
party; forensic accountant; accountant; insurance carrier;

3 Cintas Corp. No. 2 v. Transcon. Granite, Inc., 77 Va. Cir. 234, 237 (Va. Cir. Ct. 2008).

4 In re S<3>LTD., 252 B.R. 355,363 (Bankr. E.D. Va. 2000).

5 McDonald v. Sentara Medical Group, 64 Va. Cir. 30, 36-37 (Va. Cir. Ct. (2004); Lopez v. Woolever, 62 Va. Cir. 198,
200 (Va. Cir. Ct. 2003); Bartee v. CSX Transp., Inc., No. LX-2976-1, slip op. at 2 (Va. Cir. Ct. June 21, 1995); Economics
v. K. Mart Corp., 33 Va. Cir. 55, 55 (Va. Cir. Ct. 1993); Wilson v. Norfolk & Portsmouth Belt Line R.R., 69 Va. Cir. 153,
169-70 (Va. Cir. Ct. 2005); Larson v. McGuire, 42 Va. Cir. 40, 43 (Va. Cir. Ct. 1996).

6 See infra Chapter 41.
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insurance claims adjuster; public relations consultant;
investment banker.

Lawyer representatives can create protected work product. [34.503]

e Examples include computer forensic company; investigator;
accountant; paralegal; public relations consultant; FBI agent;
litigation consultants assisting in witness preparation; claims
adjuster; cameramen preparing surveillance videotape.

Given the broad work product doctrine protection for either clients’ or
lawyers’ representatives, it should not matter who retains or pays such
representatives. [34.504]

34.6 FRIENDLY THIRD PARTIES’ ROLE

The difference between attorney-client privilege and work product
doctrine protection involving third parties becomes most acute when
considering friendly third parties.

Even friendly third parties’ participation in, or later sharing of,
privileged communications normally forfeits or waives that fragile privilege.”

In contrast, such friendly third parties generally can create protected
work product if acting as litigants’ “representatives”; participate in work
product-protected documents’ creation; receive protected work product
doctrine-protected documents without waiving that robust protection.

e A third party’s presence during otherwise privileged
communications normally aborts privilege protection, even
though that third party may count as a client “representative”
capable of creating protected work product—ironically even
while participating in communications whose privilege
protection her presence has destroyed.

34.7 NON-TESTIFYING EXPERTS

Analyzing work product protection for non-testifying experts’
documents involves an unusual and complicated analysis. [34.701]

7 See supra Chapters 19 and 26.
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A unique rule, rather than the general work product rule, governs
non-testifying experts’ documents. [34.702]

e Fed. R. Civ. P. 26(b)(4)(B) supplies the protection.

To deserve such protection, non-testifying experts must be retained in
“anticipation of litigation.” [34.703]

Such non-testifying experts must also be “specially employed”—which
normally precludes regular corporate employees from playing that protected
role. [34.704]

Non-testifying experts with underlying factual knowledge cannot
claim immunity from discovery about such factual knowledge. [34.705]

Similarly, non-testifying experts later playing a testifying expert role
normally face discovery of materials created or considered in the latter role.
[34.706]

In contrast to the law firm context, courts generally do not recognize
imputation of knowledge among testifying and non-testifying experts working
at the same consulting organization. [34.707]

Non-testifying experts might have to disclose factual knowledge they
gained in entirely different situations. [34.708]

Non-testifying experts later designated as testifying experts may have
to disclose documents created in their previous role.® [34.709]

Courts disagree about discovery of non-testifying experts designated
as testifying experts, but later “de-designated.” [34.710]

¢ Some courts hold that such experts regain their protected
status, while some courts take the opposite approach.

Courts disagree about whether litigants can withhold non-testifying
experts’ existence and identity. [34.711]

e Some courts hold that such non-testifying experts’ existence
and identity are off-limits as irrelevant, but some courts find
that litigants must provide such basic information.

8 See infra Chapter 49.
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34.8 TESTIFYING EXPERTS

Testifying experts’ documents also involve several work product
issues, which were dramatically altered in the 2010 changes to the Federal
Rules of Civil Procedures. [34.801]

Before the 2010 rules changes, most courts held that testifying
experts’ documents fell under the specific rule covering experts, rather than
the work product rule. [34.802]

After the 2010 rules changes, litigants can withhold as work product
testifying experts’ draft reports and communications with the litigants’
lawyers (other than such communications’ factual components underlying the
testifying experts’ opinions). [34.803]

Because the 2010 federal rules changes at most extend qualified work
product protection to testifying experts’ draft reports, those experts
presumably have to save and log such drafts. [34.804]

The work product doctrine can protect clients’ and lawyers’ own
documents created during their dealings with testifying experts, but not
shared with such experts. [34.805]

34.9 PARTIES’ ASSERTION OF WORK PRODUCT PROTECTION

Unlike the attorney-client privilege, both clients and their lawyers
possess some ownership rights in work product and therefore usually can
assert that protection.

34.10 NON-PARTIES’ ASSERTION OF WORK PRODUCT
PROTECTION

On its face, the work product rule can protect documents created “by
or for another party or its representative.” [34.1001]

e This Fed. R. Civ. P. 26(b)(3) language has created complicated
situations, and could result in great mischief.

The rule makes it clear that any party’s representative can create
protected work product in the right circumstances. [34.1002]
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However, unless a non-party acted as a party’s representative, it
cannot generally create protected work product based on someone else’s
anticipation of litigation. [34.1003]

VA The Eastern District of Virginia® and the Western District of
Virginial® inexplicably held that only litigation parties can create
protected work product.

If applied logically, the rule should allow non-parties to create
protected work product if they anticipate litigation, even if they do not later
become parties. [34.1004]

e Many courts recognize this common sense rule interpretation.

e Otherwise, plaintiffs could threaten several potential
defendants with litigation, but not sue all of them—and then
discover materials created by the threatened but unsued non-
party.

Despite such a strategy’s obvious mischief, some courts inexplicably
limit work product protection to documents created by parties to the
litigation in which adversaries seek discovery. This approach does not make
much sense. [34.1005]

34.11 OWNERSHIP OF LAWYERS’ FILES

Ownership of lawyers’ files raises both ethics and privilege issues.
[34.1101]

In applying the ethics rules, some states require lawyers to provide
their former clients only the “final” version of documents in lawyers’ files,
while some courts require lawyers to relinquish their entire file to former
clients. [34.1102]

e In litigation between lawyers and their former clients, normal
discovery rules might grant more access to such files than that
mandated by the ethics rules. [34.1103]

9 Rickman v. Deere & Co., 154 F.R.D. 137, 138 (E.D. Va. 1993).

10 Collins v. Mullins, 170 FR.D. 132, 137 (W.D. Va. 1996).
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