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Tipsfor Using Virginia CLE® Electronic Books

Natur e and Features of Electronic Books

« Virginia CLE® Electronic Books are in portable document format (PDF). These tips
pertain to the use of versions 6 and later of Adobe® Reader® to view those PDF books.
Some of the features discussed are not available in previous versions of Adobe Reader.
Y ou can download the latest version of Adobe Reader free of charge at www.adobe.com.

* VirginiaCLE hasincluded anumber of featuresto make your use of its el ectronic books
easier and more efficient. Books contain “bookmarks’ that link to chapters and other
major subdivisions. They may also contain links within the text to other pages or
embedded files, such as forms. Finally, they have been created in a way that allows
effective copying of small portionsfor usein memoranda, briefs, and similar documents.

Opening a Book

* You should open electronic books directly in Adobe Reader rather than clicking on links
to them within a Web browser. When you click on alink to a PDF document in your
browser, Adobe Reader will open the document within the browser. That limits the
viewing space and may not permit the full functionality of Adobe Reader.

Viewing a Book
A “Bookmarks’ tab islocated at the far |eft of the screen.

» Bookmarks are visible when you open the book. If you prefer to view the book on the
full screen, click on the tab to hide the bookmarks. The tab remains, so you can click
on it again whenever you want to display the bookmarks.

* Thereisan “Options’ menu button at the top of the left frame where the bookmarks
are displayed. Click on it to display various options that affect how bookmarks look
and work.

* You can wrap long bookmarks by selecting that option. Y ou may not be able
to see as many bookmarks at the same time, but you will see the full text of
each bookmark. If you prefer to see more bookmarks, don't select that option.
You can still seethe full text of the bookmark by passing your cursor over it.
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* Youmay findthat themost desirablebookmark appearanceiscreated by setting
the text size to “Small.”

» If you select Hide After Use, thetext of the document will be displayed in the
full Adobe Reader window when you click on the bookmark. Y ou can always
display or hide the bookmarks by clicking on the “Bookmarks’ tab at the top
left of the window.

Magnification can be controlled in a number of ways.

Choosing to have the bookmarks frame displayed on the left will affect the size of the
text in the main window. Y ou can make the bookmarks frame smaller to increase the
size of the text in the main window by putting the cursor over the dividing line
between the frame and the window until the cursor becomes a double arrow and then

dragging it.

Y ou can select the plus and minusicons in the toolbar at the top of the page to make
the text larger or smaller.

Y ou can enter the percentage of the actual size of the document into the percentage
window or select a predetermined percentage.

Y ou can select one of the page iconsin that toolbar, i.e., actual size, full page, or full
width (this one seems to be the most useful).

Y ou can select the magnification tool from that toolbar, put the magnification cursor
over thetext, and click or drag depending on which magnification tool you are using.
If you choose this method, be sure to remember to reselect the “hand” tool when you
want to use it to move the page.

Book Navigation Aids

Scrollbar: The Windows® scrollbar worksin the usual way and is quite useful for moving
through adocument. If you know the page number you are looking for, movethe scrollbar
and rel ease the mouse button when that page number appears. (At the bottom of the screen
ontheright, set the page display optionto “single page” if you want the scroll bar to allow

you to find a page number quickly.) Y ou may also enter the desired page number in the

bottom menu bar and press “ Enter.”

Page Numbers: Page numbers are displayed at the bottom of the screen. Use the arrows
next to the page number display to move from page to page. Please note that the numbers
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in parentheses are “absolute” page numbers showing the actual count of pages in the
electronic book. The number outsidethe parentheses matchesthe page number of the print
edition.

Hand Tool: If afull pageis not displayed, use the “hand” tool to move the page up and
down.

Bookmarks: Display the “bookmarks’ (see above), and click on the one you want to
proceed to that page.

Links: A page may contain alink to another page. Click on the link to view the “target.”
A page may also contain linksto files, images, or other objects. Right click on thelink to
openthefileor saveit. “Formson disk,” which are often included with the print editions
of VirginiaCLE books, are embedded in el ectronic books using such links, so no separate
disk or CD-ROM is needed.

Search: If you arenot using version 6 or later of Adobe Reader, you should download the
latest version (free of charge at www.adobe.com) and install it, because versions 6 and
later have better search features than earlier versions.

» Close the Bookmarks frame to improve readability of the text as you search.

» Click the Search button (binocularsicon) in the toolbar at the top of the screen. The
program will display of all your “hits” in the search window showing some of the
surrounding text. Your search phrase will aso be highlighted in the text of the book
in the main viewing window.

» Besuretoselect “current PDF document” if you want to limit your search to the book
you are viewing. You also have the option of searching all PDF documents in any
given directory.

» The usual options of matching whole words and doing case-sensitive searches are
available. Y ou may find the case-sensitive option useful when you are looking for an
extended discussion of the topic for which you are searching. Virginia CLE's
handbooks useinitial capitalsin subheadingsand all capitalsin major topic headings.
For example, if you are looking for information on the attorney-client privilege, you
might begin with a case-sensitive search for Attorney-Client or even ATTORNEY -
CLIENT to seewhether the book containsany extended discussion of that topic. If you
want to find all occurrences of “attorney-client,” be sure the “ Case-Sensitive” option
IS not selected.
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Copying and Pasting

Y our license agreement allows you to copy small portions of text for use in memoranda,
briefs, and similar documents.

Normally the tool that is active is the “hand” tool, which allows you to move the page
vertically or horizontally. To change the cursor to an I-bar that will allow you to highlight
text, click on the Select Text tool. That tool will remain active until you click on another
tool.

When you pass your cursor over text that is available for copying, it changesto an |-bar
cursor that you can use to copy and paste the text in the usual manner. One practical use
for thisisthe copying and pasting of citationsinto your electronic legal research software.
Virginia CLE has designed its books so that small portions of text can easily be
reformatted when pasted into aword processing document. Larger portions of text will
contain avariety of codesthat are used to format Virginia CLE books. These codes may
result in erratic results in word processing documents.

To create agraphic image of text (and maintain its exact appearance), use the “ Snapshot”
tool (cameraicon). After selecting the tool, move the crosshair cursor to the upper left
corner of the areayou want to copy, hold down theleft mouse button, and move the mouse
to create aborder around the text you want to copy as agraphicimage. Release the button,
and the image will be copied to the Windows clipboard. Y ou can then paste that image
into any Windows application that accepts graphic images.

Some pages of Virginia CLE Electronic Books may look like text but are only graphic
images. The Snapshot tool works in the same way with those pages.

Printing

Pages from Virginia CLE Electronic Books may be printed for the persona use of the
individual who has acquired the electronic book license.

To print oneor more pages, sel ect the printer icon and choose “ Current page” or select the
range of pages you want to print.

To print only aportion of apage, enlarge the page using one of the magnification options
discussed above, select the printer icon, and choose “ Current view.”
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CHAPTER 20
EXECUTING AND SAFEKEEPING DOCUMENTS

20.1 REVIEWING DOCUMENTS

20.101 Review by Client. Drafts of the will and other proposed
estate planning documents should be sent to the client for review before
execution. A transmittal letter and a chart summarizing the key points
discussed by the client and the attorney and reflected in the document drafts
may be useful to both the attorney and the client. This procedure helps
establish that the client knows and understands the content of the documents.
The procedure can also prevent last-minute document changes and
misspellings. The document drafts should be clearly marked “Draft” on at least
the first page and through the signature lines of the documents, and the
transmittal letter should make it clear that the enclosed documents are merely
drafts and are not intended for execution by the client. The attorney should
keep in the client’s file copies of prior drafts that reflect significant discussion
points or changes made during the drafting process.

20.102 Review by Corporate or Other Professional Fiduciary.
If a trust company or bank or a professional individual is named as a fiduciary
(either primary or contingent executor or trustee), a draft of the documents
should be sent to the institution or professional for review before execution.
This may be done after the client has had the opportunity to review the first
draft of the documents and to ask questions. The attorney should be sure that
the institution or professional is willing and able to administer the documents
as drafted and that any fee arrangement between the client and the institution
or professional has been discussed between them, with appropriate language
inserted in the documents.

20.103 Word Processing Review. Before execution, the documents
should be reviewed once more for accuracy. Although word processing equip-
ment, particularly spell check and grammar check features, has made this job
easler, it is still important to double-check the documents one more time.
Human error or equipment failure may cause various last-minute mistakes in
the documents, such as dropping a line or paragraph, misnumbering section
numbers, and the like.
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20.2 EXECUTION OF WILLS

Virginia law requires that the testator have legal capacity and that
certain mechanics of execution be followed in order to create a valid will. To
have legal capacity, the testator must be a person who is authorized under
Virginia law to sign a will and who has the necessary testamentary capacity
and intent. It is important to understand the distinction between testamentary
capacity and testamentary intent and to be sure that both exist at the time the
will is signed. Section 64.2-401 of the Virginia Code states that any person may
make a will unless prohibited from doing so under subsection (B) of that
section. There are two types of persons who cannot make a will: (i) those under
the age of 18, and (ii) those of unsound mind. The Code does not define
“unsound mind,” but case law has provided some guidance on this matter.!

The requirements for execution of a will are detailed in section 64.2-403
of the Virginia Code. The requirements of this statute must be strictly followed,
as its purpose is to provide all necessary safeguards for a testator while per-
forming the important act of signing a will and to prevent the later production
of a fraudulent will instead of the real will.2 It 1s advisable for the testator to
sign the will first, followed by the witnesses, although some cases have held
that the order of signing is immaterial where the execution transaction is one
continuous act.3 If documents other than the will are being signed, the attorney
should determine ahead of time the proper order for signing all of the
documents. For example, if the will “pours over” assets to a separate trust, that
trust agreement should be executed first.* The attorney must plan ahead to
coordinate the signatures of the trustees.

1 See, e.g., Fields v. Fields, 255 Va. 546, 499 S.E.2d 826 (1998).

2 Section 64.2-404 provides that even if a document (or a writing added to a document) was not executed in
compliance with section 64.2-403, the document or writing must be treated as if it had been executed in
compliance with section 64.2-403 “if the proponent of the document or writing establishes by clear and
convincing evidence that the decedent intended the document or writing to constitute: (i) the decedent’s will;
(ii) a partial or complete revocation of the will; (iii) an addition to or an alteration of the will; or (iv) a partial
or complete revival of his or her formerly revoked will or of a formerly revoked portion of the will.”

Section 64.2-404 further provides: “The remedy granted by this section: (i) may not be used to excuse
compliance with any requirement for a testator’s signature, except in circumstances where two persons
mistakenly sign each other’s will or a person signs the self-proving certificate to a will instead of signing the
will itself; and (ii) is available only in proceedings brought in a circuit court under the appropriate provisions
of this title, filed within one year from the decedent’s date of death, and in which all interested persons are
made parties.”

3 See, e.g., Rosser v. Franklin, 47 Va. (6 Gratt.) 1 (1849).
4 See Va. Code § 64.2-426, -4217.
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If a will is not wholly in the testator’s handwriting, Virginia law re-
quires that either the testator’s signature should be made in the presence of
two competent witnesses present at the same time or the testator must
acknowledge the will in the presence of at least two competent witnesses
present at the same time.> The witnesses should then “subscribe” the will in
the testator’s presence.® It is possible (but not recommended) to satisfy this
requirement by having the testator execute the will one day and acknowledge
it before two competent witnesses together, who then subscribe the will the
next day. The better approach is to have the testator sign his or her name in
the presence of those witnesses. The legal requirement is that at least two
competent witnesses be present at the same time.” A competent witness 1s a
person who, at the time of making the attestation, “was qualified to testify in
court to facts which he attests by subscribing his name to the will.”®

Even though a person may have an interest in the will or the estate of
a testator, he or she is still competent to testify for or against the will.® In
addition, a person designated as executor under a will may still be a competent
witness.10 Although an interested party is technically a competent witness, it
is still better practice to use disinterested witnesses whenever possible, espe-
cially if one beneficiary is getting preferred treatment under the will. If a
witness has an interest, this may affect his or her credibility as a witness in a
subsequent court hearing involving the validity or interpretation of the will.

As a practical matter, many of the problems associated with proving the
proper execution of a will at probate have been remedied by the use of self-
proved wills and the self-proving affidavit under sections 64.2-452 and 64.2-
453 of the Virginia Code. These sections set out the steps for creating a self-
proved will and should be followed carefully.

5Va. Code § 64.2-403(C).

6 Id.; see French v. Beville, 191 Va. 842, 62 S.E.2d 883 (1951).

7Va. Code § 64.2-403(C).

8 Ferguson v. Ferguson, 187 Va. 581, 591, 47 S.E.2d 346, 351 (1948).

9Va. Code § 64.2-405; see also Va. Code § 8.01-396 (a person is not incompetent to testify by reason of interest
or because he or she is a party to any civil action).

10 Salyers v. Salyers, 186 Va. 927, 45 S.E.2d 481 (1947).
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20.3 EXECUTION OF OTHER ESTATE PLANNING DOCUMENTS

20.301 Trusts. Generally, the execution of a trust agreement
requires the grantor and the trustee to sign the original document in the
presence of a notary. If a schedule is attached identifying the initial assets of
the trust, the parties should sign or initial the schedule. If a check or cash is
changing hands between the grantor and trustee, this should be taken care of
at signature time. In addition, the parties should take care of, or be made
aware of, their other potential responsibilities associated with the new trust
agreement, if applicable, such as sending notification letters to the
beneficiaries, securing a tax identification number, establishing a bank
account for the trust, and completing any changes of beneficiary forms for
assets that may later be payable to the trust.

20.302 Powers of Attorney. The client must sign the original of the
power of attorney in the presence of a notary. Virginia law does not require
witnesses to a power of attorney, but the attorney should be aware that some
states do have such a requirement, especially in cases where the client is
known to have property outside of Virginia.

20.303 Advance Medical Directives. The client must sign the
original in the presence of two witnesses.!! While the law does not require
notarization, it may be good practice to include it (especially if it is easy to do
so where the client is signing other documents requiring notarization), since
the document may eventually be used in a state where a notary’s seal is
required on such a document.

20.304 Anatomical Gift Forms. If the client wishes to donate his or
her organs or body after death and has not already filled out the paperwork,
the client may wish to either get a replacement driver’s license that indicates
the client’s desire to be an organ donor or execute the anatomical gift form from
the anatomical division of the Virginia Department of Health.!2

20.4 SAFEKEEPING OF THE DOCUMENTS

There are several alternatives for the safekeeping of executed
documents. Regardless of which place is selected by the client, it is important

11 Va, Code § 54.1-2983.

12 See Va. Code §§ 32.1-291.5 (how to make anatomical gifts), 46.2-342 (Department of Motor Vehicles’ man-
date to establish procedures for documenting such gifts). For Department of Motor Vehicles’ requirements
for organ donations, see www.dmv.virginia.gov/drivers/#organs.asp.
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to make a notation in the client’s file and by written confirmation to the client
as to where the documents are kept. The considerations vary depending on the
type of documents involved, such as wills, trusts, tangibles memoranda,
powers of attorney, and advance medical directives.

20.401 Client’s Safe Deposit Box. If a client has a bank safe-deposit
box, this may be an appropriate place to keep the client’s executed will. This
keeps the documents safe from fire, other casualty, theft, or tampering.
Although the laws of other states may make access difficult, Virginia law
provides that any interested person may have access to a safe-deposit box for
the limited purpose of looking for the will.13

20.402 Attorney Safekeeping. If the attorney has agreed to keep
the original documents for a client, the attorney must take care that the
documents are in a safe place, and it is generally better to use a commercial
bank vault than a fireproof file cabinet or box in the law firm office. Access to
the safe-deposit box should be limited to only a few law firm attorneys and key
staff personnel. If the attorney agrees to keep clients’ original documents, he
or she is held to the standard of care imposed on a professional fiduciary.

20.403 Corporate Fiduciary. If a corporate fiduciary is named in
the documents, typically the corporate or professional fiduciary agrees to hold
the original documents (or at least the original will or trust agreement) for
safekeeping. In this case, the attorney should get the prior approval of the
client and then document that the originals have been sent to the corporate or
professional fiduciary with a copy to the client.

20.404 Clerk of Court. Section 64.2-409(A) of the Virginia Code pro-
vides that “[a] person or his attorney may, during the person’s lifetime, lodge
for safekeeping with the clerk of the circuit court serving the jurisdiction where
the person resides any will executed by such person.” However, this statute is
seldom used and requires that the clerk’s office be authorized to perform will-
filing services by order of the judges of that court, and not all circuit court
clerk’s offices in Virginia are set up to offer this service.!4

20.405 Originals and Copies of Instruments. The testator should
sign only the original of the will and generally only the original of the trust
agreements. The attorney should provide the testator with photocopies of the

13 Va. Code § 6.2-2302.
14 See Va. Code § 64.2-409(F).
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documents clearly marked “copy,” preferably stamped at the top of the docu-
ments as well as through the signature lines toward the end of the documents.

Unless the attorney is aware of a specific reason that duplicate originals
of a power of attorney may be required, it is generally better to have one
original from which copies are made and stamped “copy.” With one original, it
1s easier to deal with its revocation at a later date, should the principal so
decide, than if there are numerous duplicate originals. It is often possible to
include with a copy of the power of attorney a certification of the agent that the
copy is a true copy, that the power of attorney has not been revoked, ete.1> If
the need arises later for the production of an original document, the original
power of attorney can then be filed at the clerk’s office of the appropriate circuit
court, and certified copies of the recorded document (which generally satisfies
anyone asking for an “original” power of attorney for his or her file) can be
obtained from the clerk for a nominal cost.

Unless the attorney is aware of a specific reason why duplicate originals
of an advance medical directive are required, usually one original directive is
executed from which copies are made. Generally, a client will want to give a
copy to his or her family doctor and specialists, to be made part of his or her
medical files, and the client should have a copy available to take to the hospital
if he or she is going to be admitted for any reason.

20.406 Destruction of Prior Originals. Generally, the client
should be advised to destroy any prior original wills he or she possesses. The
attorney may want to advise the client to bring any prior wills to the meeting
where the new documents are to be signed, so that the testator can destroy the
old documents in the presence of the witnesses. Only the testator should
destroy his or her prior documents. Obviously, if the document being signed is
simply a codicil, the attorney should stress to the client the importance of
keeping all of the originals together. If the prior originals are located with a
corporate fiduciary or attorney who is not going to continue to be an active part
of the client’s estate plan, the attorney should consider sending a letter to the
prior attorney or corporate fiduciary to retrieve the original documents.

20.5 TERMINATING THE REPRESENTATION

After the attorney has drafted the estate planning documents and the
client has executed them, the attorney must take some important final steps

15 See Va. Code § 64.2-1639.
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