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PARTA
HYPOTHETICALS

HYPOTHETICAL NO.1 (LuCcy AND CHARLIE)

Charlie and his faithful associate, Lucy, have been representing Bredebear Enterprises in the
defense of a public policy wrongful discharge case brought by the plaintiffs’ firm of Sharp, Teeth,
& Elbows, P.C. (“STE, PC”). About a month prior to trial, Lucy informs Charlie that she is
leaving his firm to join STE, PC.

After Charlie expresses his sorrow over losing Lucy so close to trial, he says to her, “Wait a
minute, you can’t be switching sides in the middle of a fight.”

Lucy responds, “Don’t worry about it. I've already talked it over with them, and STE, PC will
screen me out to avoid the conflict. And you know I would never disclose anything confidential
that our client has shared with us.”

Charlie is not convinced and contacts you, as his mentor, for advice.

1. Is the plan of Lucy and STE, PC, to set up a “screen” sufficient to avoid the imputation of
a conflict for STE, PC?

2. Would it make a difference if Lucy plans to work remotely and not ever enter the office
of STE, PC until after the trial is over?

3. What effect on the analysis, if any, does it have if Lucy’s only connection to the case was
to sit in and defend one deposition while Charlie was on vacation?

! Jim McCauley was employed with the Virginia State Bar for more than 33 years, initially as the Assistant Bar
Counsel and subsequently as the Ethics Counsel. From 2000 to 2019, he taught the course on Professional
Responsibility at the University of Richmond TC Williams School of Law

2 Eddie Isler has served as Planning Chair for the Virginia CLE Annual Employment Law Update for the last two
decades and served as chair of the Virginia Bar Association Section on Labor Relations and Employment Law from
2010 to 2012.
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HYPOTHETICAL 2 (PAUL, CRAIG, AND LISA)

Paul, a real estate attorney, is retained to represent Butler Industries, a wholly-owned subsidiary
of Butler Holding Company, to review and negotiate a commercial lease on behalf of Butler
Industries for its new manufacturing facility. During this representation, Paul deals entirely with
the executives at Butler Industries and has no interactions with the parent, Butler Holding
Company. This is the first work that Paul’s firm has ever done for Butler Industries, and it has
never performed any work for Butler Holding Company.

Craig, one of Paul’s partners, has recently interviewed Lisa, the terminated controller of Butler
Holding Company, about bringing a Title VII sex discrimination case against Butler Holding
Company. After conducting an initial two-hour meeting with Lisa, Craig runs a conflict check
through his firm’s conflicts system, and although there is no conflict with Butler Holding
Company, the name Butler Industries pops up. Craig reaches out to the responsible attorney for
Butler Industries, Paul, but Paul is on vacation and does not respond to Craig’s email inquiry
about a potential conflict for several days. Craig decides to go ahead and launch a demand letter
on Lisa’s behalf to Butler Holding Company.

L Should Craig have run a conflicts check prior to holding a two-hour introductory
meeting with Lisa?

2. Would it make any difference whether Craig was charging Lisa his usual initial flat fee
of $500 for the meeting or whether it was just a free consultation?

3. If Paul’s lease negotiations on behalf of Butler Industries had ended a month prior to
Lisa’s consultation with Craig, would it be a conflict for Craig to pursue his claim?

4. What factors, if any, should be considered in determining whether Craig’s attempted
representation of a client adverse to Butler Holding Company is a conflict of interest
with Paul’s representation of Butler Industries?

5. Did Craig, by sending the letter without getting confirmation that there was no conflict,
violate the Virginia Rules of Professional Conduct?

0. If Craig’s transmission of the letter was a violation of the Virginia Rules of Professional
Conduct, can Craig cure the violation by quickly sending a letter to Butler Holding
Company informing them that he is withdrawing his representation of Lisa?

7. If Craig does act quickly to withdraw his letter of representation to Lisa, has he breached
any duties to Lisa?
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HYPOTHETICAL NO. 3 (WHIT AND TIM)

Tim, a plaintiff's attorney, has had so many cases against noted defense lawyer, Whit, that the
two have become good friends and have golfed together on two or three occasions.

During their most recent golf outing, Tim asked Whit, “Hey, I've got this potential case I have
been noodling over, and I wonder if T could run it by you?”

Whit responds, “Sure, glad to discuss - just don’t tell me who the parties are or give me enough
identifying information so I get conflicted if the employer ends up hiring me.”

“You know I would never assert a conflict of interest in that sort of situation,” Tim replies.
“T know,” says Whit, “but just want to make sure we’re on the same page.”

Tim then starts to tell the facts of the potential case and, as often happens, ends up diving into
some of the details of the alleged misconduct that led to his potential client resigning her job.

About six weeks later, Tim files his lawsuit against the company.

L If Whit ends up getting retained by the company, does Whit have a conflict-of-interest
issue by virtue of his conversation on the golf course with Tim?

2. If Whit ends up getting retained by the company, does Tim have a conflict-of-interest
issue by virtue of his conversation on the golf course with Whit?

3. Does it make a difference if, at the time of the golf conversation, Tim had not yet
actually been retained by the potential plaintiff?

4. Did Tim’s assurance to Whit that he would not raise any conflict of interest if Whit
ended up representing the employer cure the conflict (if one exists)?
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HYPOTHETICAL NO. 4 (EMILY, LINDSAY, BRAD, AND ANGELINA)

Emily represents Brad, the former Director of Sales for Elliott Consulting Company, in his claims
against the company that, over his last three years of employment, he was shorted his override
commissions in the amount of approximately $500,000. After the parties have served written
discovery, they embark upon settlement negotiations to see if both sides can avoid the cost and
expense of the discovery process.

After going back and forth several times, the parties have narrowed the gap, with Emily’s last
offer being $425,000 and the company’s last offer being $275,000. Counsel for Elliott Consulting
Company, Lindsay, has mentioned to Emily that if Emily can get her client into the range of
$350,000, Lindsay thinks that she can get the case settled.

Emily schedules a meeting in her office with Brad and his wife Angelina to discuss the settlement
negotiations. When Brad and Angelina do not show up for the 11:00 AM meeting, Emily figures
that they are just running late or forgot. She sends them both a text message but does not hear

back.
In the late afternoon, Emily receives a startling text message from Angelina:

“Emily, I don’t know how to say this and I cannot believe I am having to write
these words, but as we were driving to your office, we were in a terrible accident
and Brad was killed. I broke both my legs and I am texting you from a hospital
bed. Idon’t know how I am going to be able to go on without him, and I don’t
know how I'm even going to be able to afford to pay for his funeral. Please get the
case settled for whatever you can as I will really need those funds.”

Emily is devastated by the news, but becomes determined to help Angelina as much as she can.
She sends Lindsay an email in which she writes: “if you can get your client to meet us in the
middle at $350,000, I have authority to accept that number. Please let me know soon as possible.”

L. Did Emily act ethically in trying to complete the settlement negotiations after she had
learned of Brad’s death without telling Lindsay that Brad was now deceased?

2. Would Emily be on better ethical footing if she disclosed to Lindsay that Brad had died
in the accident but that Angelina, on behalf of the estate, still wanted to complete the
settlement negotiations?

3. Would it make a difference if the parties had already agreed on principle to the
settlement of $350,000, and the two attorneys were just in the process of writing up the
agreement when the accident occurred?

4. Would it make any difference if Emily had asked both Brad and Angelina to sign her
engagement letter because she was thinking of bringing a claim on behalf of Angelina
for loss of consortium resulting from Brad’s depression after he was laid off?
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HyYPOTHETICAL NO. 5 (ToDD AND THE COQ)

Todd is the long-time employment counsel to Gleason Consulting and over the years has become
good friends with all of the senior executives. After meeting with the COO to go over a few
corporate matters, the COO says to Todd, “Hey, can I share with you some really exciting news?”

Todd, assuming that it has something to do with one of the COO’s grown kids, replies, “Sure,
what'’s the good news?”

“Well, I'm setting up my own consulting company, and I've already gotten the Director of Sales
and her top salesperson to go with me. And they’ve already reached out to a few clients who are
anxious to make the move to our new company. Of course, once we get set up, we'll want you to
represent us if we get any employment issues.”

Todd, not sure what to say, simply nods his head, waves to the COO, and exits his office.

1. Can Todd tell the General Counsel of Gleason Consulting what the COO has just told
him?

2. Must Todd, out of duty to his longtime client, tell the General Counsel of Gleason
Consulting what the COO has just told him?

3. Would it change the situation if all the COO told Todd was that he was leaving to set
up his own company?
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HYPOTHETICAL 6 (RICHIE AND LINDA)

Noted defense lawyer, Richie Rigid, was checking his email on Saturday afternoon (like any good
defense lawyer) when he opened an unsolicited and fairly detailed email from an employee, Linda
Laidoff, who has recently been terminated. Linda does not mention the name of her employer,
but provides a fair amount of detail about her situation. She writes:

Mr. Rigid, it is nice to meet you by email. My neighbor Sally Sidewalk says you
are the best employment lawyer in town. Here is my story and I am looking
forward to working with you.

I've been employed at my company for about 15 years and moved up in the finance
department to the point where I became the Controller about three years ago.
Everything was going fine until the company hired a new CFO, a guy who just
seems to have it out for women. There was nothing I could do right in his eyes.
He seemed to find fault with everything I did.

We had a revenue recognition issue that came up, and I felt very strongly that the
company was not handling it correctly. I tried to get them to reach out to our
outside CPA firm, but the CFO said he knew how the accounting rules worked,
and he didn’t need help from an outside CPA. Tlet it drop, but only after sending
him an email letting them know that I thought he was violating generally
accepted accounting procedures.

About four weeks after I sent that email, I was called into a meeting with the
Director of Human Resources and told that they were restructuring and that my
job was going away. They said they just did not need a Controller anymore. But
[ am fairly confident that they view me as a whistleblower and I think I have a
really good claim. Please let me know when I can come in and meet with you for
initial consultation.

Richie thinks about emailing Linda back to let her know that he works only with employers, but
decides that he will just wait until Monday. The following day, Sunday, he receives a message
from a long-time client, Holden Industrials, informing Richie that they are probably going to
need him to help defend a whistleblower suit by their former Controller. They tell Richie that
after they terminated the Controller, her final words to them were, “You haven’t heard the last of
me. I'll be seeing you in court.”

L Has Linda’s unsolicited email created a conflict of interest that would preclude Richie
from representing Holden Industries in her whistleblower case?

2. Now that he has received the email from Holden industries, what should Richie do with
the unsolicited email from Linda? If there is a potential conflict of interest, can he cure
the conflict by simply not responding and deleting the email?

3. Does Richie have a duty to inform Holden Industries before they formally retain him for
the case that he received and read Linda’s email?

4. If Richie does not have a duty to inform Holden Industries that he received and read
Linda’s email, is he at liberty to share with them what Linda put in her email to him?
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HYPOTHETICAL NO. 7 (JOSH, SHIRLEY, BELLE, AND NICOLE)

Josh Sharpedge, an experienced plaintiff's attorney, brings a claim on behalf of two women,
Shirley and Belle, against their former employer, Weaver Shirt Company (WSC), alleging
discrimination based on sex and age arising from their recent terminations. WSC retains Nicole
Sliceup to represent the company in the defense of the suit. Nicole reaches out to Josh and
proposes that they attempt an early mediation of the case to see if they can it get resolved, and
Josh and his clients agree to participate in the mediation.

At the mediation, the parties spend the better part of the day going back and forth through the
mediator with proposals and counterproposals. Finally, the Company offers to settle the case for
$100,000 as a last, best, and final offer for both plaintiffs and tells them that they can split it up
however they want, but that the offer is good only if both Shirley and Belle agree to settle.

Sensing that this might put Josh in an uncomfortable position with his clients, the mediator pulls
Josh and Nicole into the hallway so they can discuss Nicole’s final proposal. Josh tells Nicole
that she is putting him in an untenable position by not apportioning the settlement proposal
between the two plaintiffs, and he would rather the defense lawyer apportion what the company
is willing to pay to each plaintiff.

Nicole then than offers $60,000 to settle with Shirley and $40,000 to settle with Belle, but again
says that they will not settle with only one of the plaintiffs since the main motivation for the
settlement is to avoid the cost of litigation, which they would still be forced to bear if either
Shirley or Belle decides to litigate.

Josh goes back to meet with his clients and explains the offer. Shirley wants to settle, but Belle
says that it is not enough and she wants to litigate if she cannot get at least $50,000.

L. Was it ethical for Nicole to offer initially to settle for a lump sum of the $100,000,
leaving it up to Josh and his clients as to how to split up the settlement amount?

2. Was it ethical for Josh, before communicating that offer to his clients, to ask Nicole to
apportion the last, best, and final settlement offer between Shirley and Belle?

3. Can Josh continue to represent both Shirley and Belle in light of Shirley’s desire to take
the settlement offered and Belle’s stated desire to litigate if she cannot get at least
$50,000?

4. Would it be ethically appropriate for Josh to suggest to Shirley that if she really wants
to get this done, then maybe she should agree to apportion the settlement evenly with
Belle?
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HYPOTHETICAL 8 (BONNIE, STEVE, AND MOLLY)

Bonnie Beauty, a former executive assistant at Davidson Bookbinding Company (DBC), filed a
Complaint against DBC and her former boss, the company COO, Steve Straightlace, alleging
sexual harassment and wrongful discharge. In the complaint, Bonnie alleges that Steve forced
her to engage in sexual relations with him and when she refused to continue their affair, she was

fired.

Molly is retained to represent DBC and potentially Steve. She conducts an initial interview with
Steve, who denies all of the allegations entirely and explains that he has been happily married for
more than 21 years, during which time he has never had an affair. Based upon this initial
interview, Molly feels comfortable representing both the company and Steve.

Bonnie’s attorney serves interrogatories on both DBC and Steve. Molly prepares answers to the
interrogatories and explains to both of her clients that they will need to sign a verification under
the penalty of perjury certifying that the answers are true and correct.

While meeting to go over the draft interrogatory answers and obtain Steve’s signature on the
verification, Steve says he has something to tell Molly that he hasn’t told her in the past. Steve
then explains that, after the last company holiday party, Steve and Bonnie had sex in his car,
which Steve claims was completely consensual. Steve insists that it happened only that one time
and that there is no way Bonnie could have felt coerced.

Steve then says that he wants to find a way to write the interrogatories answers to not reveal
that fact, and he says to Molly, “Youre my attorney, right? I don’t want you saying anything to
anyone about this.”

L. Can Molly reveal what Steve has told her about the holiday party encounter to DBC,
notwithstanding Steve’s directive that she not do so?

2. Must Molly reveal what Steve has told her about the holiday party encounter to DBC
given that she also owes a duty to them also as her client?

3. If the interrogatory only asked about unwanted advances and nonconsensual physical
contact between Steve and Bonnie, can Molly answer the interrogatory and let Steve
sign a verification that there was no nonconsensual or unwanted advances based upon
Steve’s description of the event, and then keep that information from the Company?

4. Can Molly inform Steve that she can no longer represent him based on the information
he has shared, but that she intends to represent continue to represent DBC? Does Steve
have the right to object to Molly continuing to represent DBC while no longer
representing him?

5. Would it make a difference if, in the engagement letter that Molly had Steve sign, she
had specifically obtained his permission in advance to continue representing the
Company and requiring him to get his own counsel in the event that the interests of
Steve and the Company diverged some point during the case?
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HyYPOTHETICAL NO. 9 (FRANK, JOHN, FLOYD, AND CAROLE)

Frank Bulldog is retained by three former African-American employees of Paltell Farm Mfg.
(PFM) to bring a claim against PFM for a racially hostile work environment and retaliation. The
three employees are John and Floyd, both Tractor Designers, and Carole, the Manager of Tractor
Design. All three were recently separated from PFM due to an alleged reduction in force.

Among the allegations are that the Company allowed various managers to engage in racial
stereotyping, including making comments about the hairstyle of various African-American
employees and the types of food that African-American employees brought to eat in the
breakroom. The plaintiffs allege that after they communicated their concerns to Human
Resources, they were subjected to retaliation by being included in the RIF.

Frank meets with all three of the plaintiffs together to draft the lawsuit, and later to prepare
answers to interrogatories.

Weeks later, however, while meeting with Floyd individually to prepare him for his deposition,
Floyd tells Frank that one of the worst perpetrators of racially insensitive comments and jokes
was actually Carole, his co-plaintiff. Floyd tells Frank for the first time that although he
attempted to tell Carole that her comments were inappropriate, Carole would respond, “T am a
black woman - if anyone can say these things, it's me.”

L Given this information, can Frank continue to represent all three plaintiffs in the
lawsuit?
2. If Frank concludes that he has a conflict and cannot continue to represent all three, can

he pick and choose which ones he wants to continue to represent?

3. If Frank decides that he wants to continue to represent John and Floyd, can Frank
terminate his attorney-client relationship with Carole and continue to represent the
other two without getting Carole’s consent?

4. Even if Carole consents to Frank’s continued representation of John and Floyd, is there
an issue for Frank if Carole decides to stay in the lawsuit with a different attorney?
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ANSWERS TO HYPOTHETICAL NoO. 1 (LuCcYy AND CHARLIE)

1. Is the plan of Lucy and STE, PC, to set up a “screen” sufficient to avoid the imputation of
a conflict for STE, PC?

No, not if the Virginia Rules of Professional Conduct (“Virginia Rules”)? are applied.
Virginia did not adopt ABA Model Rule 1.10 which allows for non-consensual “screening”
of lateral hires.

“Side-switching” in the middle of litigation presents a conflict that can be cured only by
informed consent of the affected clients (unlikely). Perhaps the affected clients would
consider giving informed consent by agreeing to allow Lucy to be “screened.”

2. Would it make a difference if Lucy plans to work remotely and not ever enter the office
of STE, PC until after the trial is over?

No, because even if Lucy works remotely, there remains the concern that she could still
share information about the case with lawyers at her new firm, or that they could pressure
her to discuss the case. Working remotely doesn’t assure that Lucy will not communicate
with lawyers in the new firm about the case.

Although the Virginia Rules do not permit “screening” without the consent of the affected
client, the Legal Ethics Committee has considered what effective screening might look
like in the context of a staff member who has gone from one firm to another firm which
is handling a matter adverse to that staff person’s first firm. Specifically, Virginia Legal
Ethics Opinion (“LEO”) 1800 (October 8, 2004)* suggests what an effective “screen”
should look like at least in that context:

1) educate the new staff member both about the general concept of client
confidentiality and should be specific that [the staff member] not discuss [the
staff member’s] work at the former firm on the matter in question;

2) confirm that the newly hired staff member brought no files or documents with
him regarding the matter in question;

3) educate all of the attorneys and other staff members not to discuss the matter
in question with that new staff member;

4) preclude in some practical way access to and/or involvement with the
pertinent file by the staff member;

5) develop a written policy statement regarding confidentiality, which would
include that the above steps are to be followed whenever staff members are
hired from an opposing counsel’s firm; and

6) note, on the cover of the file in question, the key information regarding
confidentiality.

3 Available at https://vsb.org/Site/about/rules-regulations/rpc-part6-sec2.aspx.

* Virginia LEOs are available at the Virginia CLE website (https://www.vacle.org/leos-and-lawyer-
resources/). In this instance, LEO 1800 can be found at https://www.vacle.org/opinions/1800.htm.
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3. What effect on the analysis, if any, does it have if Lucy’s only connection to the Bredebear
Enterprises case was to sit in and defend one deposition while Charlie was on vacation?

This could be significant because Lucy and STE, PC can take the position that Lucy was
not “personally and substantially involved” in the representation of the former client
while she was employed at her old law firm. Comment [4a] to Rule 1.9 speaks to this:

Reconciliation of these competing principles in the past has been
attempted under two rubrics. One approach has been to seek per se rules of
disqualification. For example, it has been held that a partner in a law firm
is conclusively presumed to have access to all confidences concerning all
clients of the firm. Under this analysis, if a lawyer has been a partner in one
law firm and then becomes a partner in another law firm, there may be a
presumption that all confidences known by the partner in the first firm are
known to all partners in the second firm. This presumption might properly
be applied in some circumstances, especially where the client has been
extensively represented, but may be unrealistic where the client was
represented only for limited purposes. Furthermore, such a rigid rule
exaggerates the difference between a partner and an associate in modern
law firms.

Virginia Rule 1.9, comment 4a (emphasis added). This is especially true if Lucy did not
learn any client confidential information in her limited role of defending a deposition. See
LEO 1629 (February 7,1995).3

3 https://www.vacle.org/opinions/1629.htm.
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ANSWERS TO HYPOTHETICAL 2 (PAUL, CRAIG, AND LISA)

L.

Should Craig have run a conflicts check prior to holding a two-hour introductory
meeting with Lisa?

Yes. Although the conflicts check turned up “Butler Industries” as a client, not Butler
Holding, it would have raised a “red flag” and prompt further inquiry before meeting with
Lisa, the prospective client. Virginia Rule 1.10, comment [2a] is relevant here:

“A lawyer or firm should maintain and use an appropriate system for
detecting conflicts of interest. The failure to maintain a system for
identifying conflicts or to use that system when making a decision to
undertake employment in a particular matter may be deemed a
violation of Rule 1.10(a) if proper use of a system would have identified
the conflict.”

However, even if a conflict check had occurred before the meeting with Lisa, it remains
unclear as to whether there is a conflict of interest if a law firm undertakes representation
adverse to a parent of a client subsidiary the firm represents in an unrelated matter. The
parent, Butler Holding, ostensibly is not a client of the firm. But a “corporate family”
conflict analysis requires more because in some cases the interests of the parent and
subsidiary may be so intertwined that both entities may be treated as a single client for
purposes of the conflicts rules.

Comment [34] to ABA MR 1.7 provides some minimal guidance:

A lawyer who represents a corporation or other organization does not,
by virtue of that representation, necessarily represent any constituent
or affiliated organization, such as a parent or subsidiary. See Rule
1.13(a).[3] Thus, the lawyer for an organization is not barred from
accepting representation adverse to an affiliate in an unrelated matter,
unless the circumstances are such that the affiliate should also be
considered a client of the lawyer, there is an understanding between the
lawyer and the organizational client that the lawyer will avoid
representation adverse to the client’s affiliates, or the lawyer’s
obligations to either the organizational client or the new client are
likely to limit materially the lawyer’s representation of the other client.

Unfortunately, Virginia did not adopt Comment [34] to its version of Rule 1.7. Even so,
the guidance is not very helpful. Courts struggle to establish principle guidelines for
when an attorney may undertake representation adverse to a corporate affiliate their firm
represents in an unrelated matter. The protection of client confidences concerning the
represented affiliated entity is a key concern. In order to protect client confidences, some
courts have adopted the “substantial relationship” test, borrowed from the former client
conflicts rule, Rule 1.9. In Pennwalt Corp.v. Plough, Inc, 85 F.R.D. 264 (D. Del. 1980), the court
observed that:

The . . . rule for disqualification where there is concurrent dual
representation of sister corporations cannot be accepted for the simple
factual reason that [the law firm] has never represented [the sister| or
[the parent corporation].... Similarly, [the law firm’s] claim that the
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ethicality of its position is unassailable because it never represented
[either affiliate] is overly broad. Representation under the Code has
been prohibited in varied circumstances even though the attorney-
client relationship never existed.

85 F.R.D. at 265. The court then applied the substantial relationship test because:

[w]hile the case sub judice is not a ‘prior representation’ case, there
would be no hesitation to find [the law firm] disqualified if that firm
could not pass the widely adopted ‘substantial relationship’ test
analogized to concurrent representation of sister corporations....

[T]he determination of whether there is a substantial relationship ...
involves a realistic appraisal of the possibility that confidences had
been disclosed in the one matter which will be harmful to the client in
the other.

Id. at 270. The court then noted that the substantial relationship test is not the only
guideline to apply:

In assessing whether this threat exists in circumstances such as those presented here, the
court properly may [also] examine the relationship between the sister corporations. The
object of this inquiry is not to determine whether [the affiliate] can be affixed with the
label “client.” Rather, it is to gauge the degree, if any, to which [the firm|’s representation
[in either case] may be influenced by a regard for the alternate client’s welfare. Id. at 271-
72.

The court noted that until the corporations were organized into the same division, shared
the same legal department, and reported to the same executive, there was not a conflict
under Canon 5 of the New York Code of Professional Responsibility. Id. at 272. But the
court added “It is difficult to perceive how there could be free, unfettered
communications between [the firm| and [its client] after the merger of headquarters
[when] a small staff of in-house attorneys located at the same physical site and under the
active supervision of one attorney are handling both ... matters.” Id at 273.

Ultimately, the court denied the motion to disqualify because

the legal work done for defendant’s subsidiary was of a highly
specialized nature and had absolutely nothing in common with the
subject matter of the present controversy. Moreover, . . . the work for
the subsidiary was accomplished by a geographically isolated member
of the firm.

Id. at 273. As lawyers should know, the creation of an attorney-client relationship may
be implied by the way the lawyer deals and interacts with affiliated entities and the
lawyer’s conduct may justify a reasonable belief on the affiliate’s part, that the lawyer is
acting as their attorney. The affiliated entity may have imparted confidential information
that is relevant to the lawyer’s representation of an adverse affiliate.

Finally, there may be other criteria that point to treating the affiliate as a client:
(1) whether the [client] and the [affiliate] share a common legal department and
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management duties, (2) whether the lawyer’s work for [the client] benefits [the affiliate],
or (3) whether the lawyer's work for the [client] involves collecting confidential
information.” Honeywell Int’l Inc. v. Philips Lumileds Lighting Co., 2009 U.S. Dist. LEXIS 12496
(E.D. Tex. Jan. 6, 2009) (granting motion to disqualify under Model Rule 1.7 cmt. 34).

California courts, which have not adopted the Model Rule, are directed to consider
similar factors: “(1) whether the attorney received ‘confidential information’ from one
entity ‘substantially related to the present claim against’ the other; (2) whether control
of the two entities’ legal affairs overlap; (3) whether the two entities have overlaps in
other areas, such as operations, personnel, or insurance coverage.” iSmart Int’l Ltd. v. I-
Docsecure, LLC, 2006 U.S. Dist. LEXIS 77323, at *11 (N.D. Cal. 2000).

There could also be an understanding between the organizational client and the lawyer
that the lawyer will avoid representation adverse to the client’s affiliates. This is often
accomplished by guidelines for outside counsel prepared by an organizational client’s in-
house legal department. Or it might be implicit or expressly stated in an engagement
letter.

Would it make any difference whether Craig was charging Lisa his usual initial flat fee
of $500 for the meeting or whether it was just a free consultation?

No. Whether retained or working pro bono, Craig created a conflict of interest by
undertaking Lisa’s matter, ic., by sending out the demand letter. This doesn’t change the
analysis. The overarching issue is what impact Lisa’s action against Butler Holding will
have on Butler Industries, the existing client and vice versa.

If Paul’s lease negotiations on behalf of Butler Industries had ended a month prior to
Lisa’s consultation with Craig, would it be a conflict for Craig to pursue his claim?

No, not unless somehow Craig obtained information from representing Butler Industries
that would be relevant to Lisa’s case against Butler Holding. Since the matters are wholly
unrelated, that is not likely.

What factors, if any, should be considered in determining whether Craig’s attempted
representation of a client adverse to Butler Holding Company is a conflict of interest
with Paul’s representation of Butler Industries?

If Butler Industries is a current, not former, client, a conflict exists if Butler Industries and
Butler Holding should be regarded as a single client for purposes of the conflicts rules.
Factors include common ownership, common control or management, common legal or
human resources department(s) and most importantly whether one client would be
adversely affected by the representation of the other client.

Did Craig, by sending the letter without getting confirmation that there was no conflict,
violate the Virginia Rules of Professional Conduct?

The failure to do conflicts check before sending the demand letter may be deemed a

violation of Rule 110 if proper use of a system would have identified the conflict. See
Cmt. [2a] to Rule L.10.
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If Craig’s transmission of the letter was a violation of the Virginia Rules of Professional
Conduct, can Craig cure the violation by quickly sending a letter to Butler Holding
Company informing them that he is withdrawing his representation of Lisa?

This would not cure the conflict because Rule 1.7(a)(1) was violated when Craig sent the
letter. However, prompt withdrawal upon discovery of the conflict would be a mitigating
factor in terms of deciding what sanction should be imposed.

If Craig does act quickly to withdraw his letter of representation to Lisa, has he
breached any duties to Lisa?

Yes, Craig’s concurrent representation of Lisa while his partner, Paul, represents Butler
Industries is a conflict of interest and a breach of loyalty.

Page 16



ANSWERS TO HYPOTHETICAL NO. 3 (WHIT AND TIM)

1. If Whit ends up getting retained by the company, does Whit have a conflict-of-interest
issue by virtue of his conversation on the golf course with Tim?

Yes, there would be a material limitation conflict under Rule 1.7(a)(2) due to the fact that
Tim confided with Whitt and presumably has a reasonable expectation that Whitt
would keep Tim’s confidences and not use the confidential information against Tim’s
client

2. If Whit ends up getting retained by the company, does Tim have a conflict-of-interest
issue by virtue of his conversation on the golf course with Whit?

Yes, Tim would have a conflict if he imparted information to Whitt which could be used
against Tim’s client.

3. Does it make a difference if, at the time of the golf conversation, Tim had not yet
actually been retained by the potential plaintiff?

No, not really. If Tim imparted confidential information to Whitt, even in a social setting,
confidentiality has been breached. Even if Tim was not retained by the prospective client,
Rule 1.18 would require Tim to protect the confidentiality of information the prospective
client may have imparted to Tim. If Tim’s conversation in the golf course was not
authorized by the prospective client, there has been a breach of confidentiality.

4. Did Tim’s assurance to Whit that he would not raise any conflict of interest if Whit
ended up representing the emplovyer cure the conflict (if one exists)?

No, if Tim’s disclosure of confidential information to Whitt creates a conflict, the decision
to not raise the conflict is not Tim’s to make. The prospective client gets to make that
call, not Tim.

Page 17



ANSWERS TO HYPOTHETICAL NO. 4 (EMILY, LINDSAY, BRAD, AND ANGELINA)

1. Did Emily act ethically in trying to complete the settlement negotiations after she had
learned of Brad’s death without telling Lindsay that Brad was now deceased?

No. Emily violated Rule 4.1 of the Virgnia Rules of Professional Conduct by withholding
and not revealing to Lindsay that Brad had died. Se¢ Va. LEO 1900 (App’d by Supreme
Court of Virginia, January 4, 2024). After Brad’s death, Emily has no client and no
authority to make or accept a settlement offer, unless and until Brad’s widow, or other
representative, retains Emily to pursue any remaining claims on behalf of Brad’s estate.

2. Would Emily be on better ethical footing if she disclosed to Lindsay that Brad had died
in the accident but that Angelina, on behalf of the estate, still wanted to complete the
settlement negotiations?

No. Emily would still need to be retained by the administrator of Brad’s estate to pursue
the settlement negotiations with Lindsay.

3. Would it make a difference if the parties had already agreed on principle to the
settlement of $350,000, and the two attorneys were just in the process of writing up the
agreement when the accident occurred?

No, this still doesn’t change the analysis.

4, Would it make any difference if Emily had asked both Brad and Angelina to sign her
engagement letter because she was thinking of bringing a claim on behalf of Angelina
for loss of consortium resulting from Brad’s depression after he was laid off?

No. The current representation of Brad and/or Angelina was effectively terminated as a
matter of law upon Brad’s death. Angelina’s loss of consortium claim would be derivative
of a wrongful death or survival claim that would still require an administrator or personal
representative to pursue it.
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ANSWERS TO HYPOTHETICAL NO. 5 (ToDD AND THE COO)

L.

Can Todd tell the General Counsel of Gleason Consulting what the COO has just told
him?

Yes, probably, although a premature disclosure will almost certainly destroy Todd’s
relationship with the COO and likely jeopardize any forthcoming opportunities to
represent the COO’s new company. But the COO is not Todd’s client—the organization,
Gleason Consulting is Todd’s client. Thus, Todd has no ethical duty to keep the COO’s
plans confidential and would likely be breaching his duty of loyalty to Gleason Consulting
were Todd to withhold this information.

Must Todd, out of duty to his longtime client, tell the General Counsel of Gleason
Consulting what the COO has just told him?

Maybe. The information Todd has learned from the COO about the COO’s plans to leave
and set up his own business seems unrelated to any legal work Todd is performing for
Gleason Consulting. A lawyer’s duty to communicate with a client does not necessarily
extend to personal information unrelated to any legal representation of a client.

On the other hand, the COO's disclosure has created a bit of a dilemma for Todd. The
COOrs intent to lure key employees and clients away from Gleason Consulting sounds
like a serious breach of fiduciary duty an officer owes to his company. Rule 1.13(b) states:

If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action, intends to
act or refuses to act in a matter related to the representation that is a
violation of a legal obligation to the organization . . .. and is likely to
result in substantial injury to the organization, the lawyer shall proceed
as is reasonably necessary in the best interest of the organization.

One approach might be for Todd to advise the COO of the potential legal consequences
of his intended actions. But this would create an attorney client relationship between
Todd and the COO, and a conflict of interest for Todd since Todd is counsel for Gleason
Consulting. Todd should wisely counsel the COO to discuss his plans with independent
counsel. Todd should warn the COO that as counsel for Gleason Consulting, Todd may
be obligated to inform Gleason Consulting of the COO’s plans.

Would it change the situation if all the COO told Todd was that he was leaving to set
up his own company?

Yes, because the COO has not revealed any plans or wrongdoing that Todd could be
obligated to report to the client.
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ANSWERS TO HYPOTHETICAL 6 (RICHIE AND LINDA)

1. Has Linda’s unsolicited email created a conflict of interest that would preclude Richie
from representing Holden Industries in her whistleblower case?

Probably not. In LEO 1842 (September 30, 2008).,° the Virginia State Bar’s Standing
Committee on Legal Ethics opined that a lawyer generally owes no duty of confidentiality
if the lawyer receives an unsolicited communication from a potential (as opposed to
prospective) client. LEO 1842 was decided before the Supreme Court of Virginia adopted
Rule 118, but even Rule 1.18 does not apply in this instance because the rule applies only
after a person has discussed with a lawyer the possibility of hiring the lawyer for legal
services. An unsolicited email is not protected under the rule. Comment [2] to Rule 1.18
explains:

Not all persons who communicate information to a lawyer are entitled to
protection under this Rule. A person who communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer
is willing to discuss the possibility of forming a client-lawyer relationship, is
not a "prospective client’ within the meaning of paragraph (a).

The question becomes whether Linda has a “reasonable expectation” that her email to
Richie would be kept confidential. The Committee observed in LEO 1842 that

The Committee believes the lawyer does not owe a duty of confidentiality
to a person who unilaterally transmits unsolicited confidential information
via e-mail to the firm using the lawyer’s e-mail address posted on the firm’s
website. The person is using mere contact information provided by the law
firm on its website and does not, in the Committee’s view, have a
reasonable expectation that the information contained in the email will be
kept confidential.

The Committee then discussed, in the context of a lawyer’s use of an Internet website,

whether the lawyer has invited discussion about the possibility of hiring the lawyer. In
the broadest sense, all advertising material “invites” a person to contact a lawyer about
hiring them.

In reaching this conclusion, the Committee looks to two factors:
(1) whether the law firm, by merely publishing contact information on its
website that includes an e-mail address, creates a reasonable belief that the
law firm is specifically inviting or soliciting the communication of
confidential information; and (2) whether it is reasonable for the person
providing the information to expect that it will be maintained as
confidential.

Standing alone, publication of a telephone number in a yellow pages
advertisement cannot reasonably be construed as an invitation by the
lawyer or firm to an individual to submit confidential information. Thus, it

¢ https://www.vacle.org/opinions/1842.htm
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would be unreasonable for a person leaving a voicemail to have an
expectation that the information will be maintained as confidential. . ..

Whether or not it is reasonable for a person to expect that information
transmitted by email or left on a voicemail will be maintained as
confidential depends in part on whether the lawyer said or did anything to
create the impression that he was inviting information or simply publishing
his contact information.

The best answer to this question is that Richie should not be foreclosed from defending
Holden Industries in the whistle blower case filed by Linda.

Now that he has received the email from Holden industries, what should Richie do with
the unsolicited email from Linda? If there is a potential conflict of interest, can he cure
the conflict by simply not responding and deleting the email?

Richie should not have conflict solely for having received Linda’s email. Since Holden
Industries is Richie’s client, Rule 1.4 would require Richie to inform his client about the
email and its contents. Richie should not destroy the email if it contains information
about which the client should be informed. Since Linda does not have a reasonable
expectation of confidentiality in the contents of the email, there is nothing improper
about Richie sharing it with his client.

Does Richie have a duty to inform Holden Industries before they formally retain him for
the case that he received and read Linda’s email?

Yes, Richie does have duty to inform the client about any communications that would be
material to the representation.

If Richie does not have a duty to inform Holden Industries that he received and read
Linda’s email, is he at liberty to share with them what Linda put in her email to him?

Yes. See Answers to Questions 2 and 3 supra.
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ANSWERS TO HYPOTHETICAL NO. 7 (JOSH, SHIRLEY, BELLE, AND NICOLE)

1. Was it ethical for Nicole to offer initially to settle for a lump sum of the $100,000,
leaving it up to Josh and his clients as to how to split up the settlement amount?

No. By doing so, Nicole has created a conflict of interest for herself and also a conflict of
interest for Josh. The VSB’s Standing Committee on Legal Ethics addressed this type of
conflicts scenario in LEO 1894 (App’d by the Supreme Court of Virginia, April 20,2022).7
Nicole’s initial offer to settle both cases with a lump sum settlement of $100,000 creates
a conflict of interest between Josh and his two clients. This is called an “aggregate
settlement” and at least two conflicts rules are violated by this approach—Rule 1.7(a) and
Rule 1.8(g).

An aggregate settlement occurs when an attorney, who represents two or more clients,
settles the entire case on behalf of those clients without individual negotiations on behalf
of any one client. An aggregate settlement may be offered to multiple claimants in a single
case or where the claimants have separate claims against the same tortfeasor. The
aggregate settlement rule does not apply, for example, if the lawyer negotiates an
individual settlement with the defendant for each represented client. However, the
lawyer must still manage the concurrent representation conflict pursuant to the
requirements of Rule 1.7. This would require that the lawyer exercise independent
professional judgment in the best interests of each client and that the representation of
each client is not materially limited by the lawyer’s ethical duties to the other clients.

The aggregate settlement rule, Rule 1.8(g), presents obstacles that the lawyer must
surmount. First, each client’s case may be different in value, strengths, and weaknesses.
Second, it is possible that the clients may have to accept less than what their case is
worth. Third, the lawyer cannot advocate in favor of one client against the interests of
another client. Fourth, the representation must be transparent with each client’s case,
with information being shared with the other concurrently represented clients. Finally,
all the affected clients must agree to the amount of the settlement and its division.

2. Was it ethical for Josh, before communicating that offer to his clients, to ask Nicole to
apportion the last, best, and final settlement offer between Shirley and Belle?

No, because even if Nicole apportions the settlement funds for each client’s case, Josh is
abdicating his obligation to exercise his independent professional judgment by having
Nicole serve as his proxy. In addition, even if Nicole apportions the settlement, the
settlement of each client’s case is “interdependent,” meaning that both cases must settle
or neither case will settle. Again, the problem is that the value of each client’s claim is not
based on case-by-case facts and negotiations. The acceptance of an amount for one client
impacts the other client’s settlement.

” https://www.vacle.org/opinions/1894.htm
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Can Josh continue to represent both Shirley and Belle in light of Shirley’s desire to take
the settlement offered and Belle’s stated desire to litigate if she cannot get at least

$50,000?

No. Belle’s settlement position of not accepting anything less than $50,000 brings the
settlement negotiations to an impasse. Shirley and Belle’s goals and objectives are
irreconcilably conflicted and Josh must withdraw from representing them both.

Would be ethically appropriate for Josh to suggest to Shirley that if she really wants to
get this done, then maybe she should agree to apportion the settlement evenly with
Belle?

Perhaps, but only if Josh is fully transparent with Shirley and Belle, provides full
disclosure and evaluation of the strengths and weaknesses of their claims and each accept
the even split if it is in their respective legal interests to do so.
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ANSWERS TO HYPOTHETICAL 8 (BONNIE, STEVE, AND MOLLY)

1. Can Molly reveal what Steve has told her about the holiday party encounter to DBC,
notwithstanding Steve’s directive that she not do so?

No. Steve is Molly’s client and has bound her to secrecy about his relationship with
Bonnie. Rule 1.6(a) and attorney-client privilege apply here. What Molly can, should or
must do also depends upon the scope of the interrogatories and what the interrogatories
ask. Also, it depends upon what Molly has disclosed in her Answer to the Complaint.
For example, if the Answer denies that Steve had any sexual relations with Bonnie, an
amendment to the Answer may be required.

A bigger problem is that Molly has a potential conflict in representing both Steve and
DBC jointly. Steve was not honest with Molly when he denied having any affair or
extramarital relations. Now, Molly must consider whether she can continue to represent
both clients. It may be, as Steve claims, that his extramarital hookup with Bonnie was
consensual, but there are problems even if that is true. First, DBC may have company
policies and human resource issues when employees of the company have consensual
sexual relations with other employees. Second, Steve’s insistence that this information is
not revealed creates a conflict, as that direction collides with her duty of candor to the
court and to opposing counsel. See Rules 3.3(a), 4.1(a)-(b)

2. Must Molly reveal what Steve has told her about the holiday party encounter to DBC
oiven that she also owes a duty to them also as her client?

Arguably, Molly is obligated by Rule 1.4 to communicate Steve’s information to DBC, but
in so doing, she would be violating her duty to Steve under Rule 1.6.

3. If the interrogatory only asked about unwanted advances and nonconsensual physical
contact between Steve and Bonnie, can Molly answer the interrogatory and let Steve
sign a verification that there was no nonconsensual or unwanted advances based upon
Steve’s description of the event, and then keep that information from the Company?

Maybe, perhaps in the short term, but ultimately the discovery and further proceedings
would reveal Steve’s allegedly consensual sexual activity with Bonnie.

4, Can Molly inform Steve that she can no longer represent him based on the information
he has shared, but that she intends to represent continue to represent DBC? Does Steve
have the right to object to Molly continuing to represent DBC while no longer
representing him?

Maybe. It depends on the facts and circumstances. Taken as true, Bonnie’s allegations
present a situation in which joint representation of both Steve and DBC presents a
conflict because their defenses and litigation strategy are not mutually compatible. If
Steve’s conduct creates a possible defense for DBC, Molly cannot discharge Steve and
continue to represent DBC because she cannot use Steve’s admission to Molly to Steve’s
disadvantage. Rule 1.9(c). Steve would have the right to object and seeks Molly’s
disqualification from representing DBC.
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Would it make a difference if, in the engagement letter that Molly had Steve sign, she
had specifically obtained his permission in advance to continue representing the
Company and requiring him to get his own counsel in the event that the interests of
Steve and the Company diverged some point during the case?

Maybe, but highly unlikely.

Unlike the ABA Model Rules, Virginia’s version of Rule 1.7(b) and the comments thereto
do not offer any guidance regarding a lawyer’s use of advance conflict waivers to cure
conflicts in a matter in which the lawyer wishes to continue representing one co-client
after terminating the representation of the other jointly represented client. Comment
[22] to ABA Model Rule 1.7 does provide some guidance on this issue:

Whether a lawyer may properly request a client to waive conflicts that
might arise in the future is subject to the test of paragraph (b). The
effectiveness of such waivers is generally determined by the extent to
which the client reasonably understands the material risks that the
waiver entails. The more comprehensive the explanation of the types of
future representations that might arise and the actual and reasonably
foreseeable adverse consequences of those representations, the greater
the likelihood that the client will have the requisite understanding.
Thus, if the client agrees to consent to a particular type of conflict with
which the client is already familiar, then the consent ordinarily will be
effective with regard to that type of conflict. If the consent is general
and open-ended, then the consent ordinarily will be ineffective, because
it is not reasonably likely that the client will have understood the
material risks involved. On the other hand, if the client is an
experienced user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise, such consent is
more likely to be effective, particularly if, e.g., the client is
independently represented by other counsel in giving consent and the
consent is limited to future conflicts unrelated to the subject of the
representation. In any case, advance consent cannot be effective if the
circumstances that materialize in the future are such as would make the
conflict nonconsentable under paragraph (b).

The drafters of the Virginia Rules of Professional Conduct did not adopt this comment.
This does not mean that they categorically rejected the possibility that a lawyer might
use an advanced waiver of a conflict of interest. Comment [19] to Va. Rule 1.7 addresses
consent and waiver of a conflict:

A client may consent to representation notwithstanding a conflict.
However, when a disinterested lawyer would conclude that the client
should not agree to the representation under the circumstances, the
lawyer involved cannot properly ask for such agreement or provide
representation on the basis of the client's consent. When more than one
client is involved, the question of conflict must be resolved as to each
client. Moreover, there may be circumstances where it is impossible to

Page 25



make the disclosure necessary to obtain consent. For example, when
the lawyer represents different clients in related matters and one of the
clients refuses to consent to the disclosure necessary to permit the
other client to make an informed decision, the lawyer cannot properly
ask the latter to consent. A lawyer’s obligations regarding conflicts of
interest are not present solely at the onset of the attorney-client
relationship; rather, such obligations are ongoing such that a change in
circumstances may require a lawyer to obtain new consent from a client
after additional, adequate disclosure regarding that change in
circumstances.

The lawyer must also have a written memorialization or confirmation that the client has
given an informed consent to waive the conflict. As Comment [20] to Va. Rule 1.7
explains:

Paragraph (b) requires that client consent be memorialized in writing.
Preferably, the attorney should present the memorialization to the
client for signature or acknowledgement; however, any writing will
satisfy this requirement, including, but not limited to, an attorney’s
notes or memorandum, and such writing need not be signed by,
reviewed with, or delivered to the client.

Aside from addressing the direct adversity conflict between jointly represented clients,
the lawyer must also address confidentiality. As a matter of law, there is no privilege
between jointly represented clients and the lawyer must be sure that both clients
understand that any information obtained from one co-client may be shared with the
other co-client. Thus, whatever Steve has shared with Molly must be shared with DBC.
Steve may be unwilling to agree to that and that creates a big problem for Molly. As
Comment [30] to Va. Rule 1.7 explains:

A particularly important factor in determining the appropriateness of
common representation is the effect on client-lawyer confidentiality
and the attorney-client privilege. With regard to the attorney-client
privilege, the prevailing rule is that, as between commonly represented
clients, the privilege does not attach. Hence, it must be assumed that if
litigation eventuates between the clients, the privilege will not protect
any such communications, and the clients should be so advised.

To address this problem, Comment [31] to Va. Rule 1.7 explains:

As to the duty of confidentiality, continued common representation
will almost certainly be inadequate if one client asks the lawyer not to
disclose to the other client information relevant to the common
representation. This is so because the lawyer has an equal duty of
loyalty to each client, and each client has the right to be informed of
anything bearing on the representation that might affect the client’s
interests and the right to expect that the lawyer will use that
information to that client’s benefit. Sec Rule 1.4. The lawyer should, at
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the outset of the common representation and as part of the process of
obtaining each client’s informed consent, advise each client that
information will be shared and that the lawyer will have to withdraw if
one client decides that some matter material to the representation
should be kept from the other. In limited circumstances, it may be
appropriate for the lawyer to proceed with the representation when the
clients have agreed, after being properly informed, that the lawyer will
keep certain information confidential. For example, the lawyer may
reasonably conclude that failure to disclose one client’s trade secrets to
another client will not adversely affect representation involving a joint
venture between the clients and agree to keep that information
confidential with the informed consent of both clients.

Lawyers may obviously jointly represent multiple clients on the same matter, and
routinely do so in certain circumstances. However, such multiple joint representations
involve special duties and risks.

The first issue an attorney should raise with multiple jointly represented clients involves
confidentiality rather than conflicts. A lawyer jointly representing clients normally may
not keep secret from one client what another client tells the lawyer. Virginia Rule 1.7
Comment [30] explains that '[w]ith regard to the attorney client privilege, the prevailing
rule is that, as between commonly represented clients, the privilege does not
attach." Accord Restatement (Third) of Law Governing Lawyers § 75, cmt. d (‘Rules
governing the co-client privilege are premised on an assumption that co-clients usually
understand that all information is to be disclosed to all of them. Courts sometimes refer
to this as a presumed intent that there should be no confidentiality between co-clients.
Fairness and candor between the co-clients and with the lawyer generally precludes [sic|
the lawyer from keeping information secret from any one of them, unless they have agreed
otherwise."); Securities Investor Protection Corp. v. Stratton Oakmont, Inc., 213 B.R. 433, 439
(Bankr. S.D.N.Y. 1997) (‘In a joint client situation, there is no secrecy between the two
parties at the time of communication.").

Lawyers should remember that not only does the law (and the ethics rules) normally
require the sharing of information among jointly represented clients, but that the lawyers
must explain this to the jointly represented clients. For instance, Virginia Rule 1.7
Comment [31] explains that the lawyer should, at the outset of the common
representation and as part of the process of obtaining each client's informed consent,
advise each client that information will be shared and that the lawyer will have to
withdraw if one client decides that some matter material to the representation should be
kept from the other.

Lawyers and their clients can take a different approach in certain limited circumstances.

In limited circumstances, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that the
lawyer will keep certain information confidential. For example, the lawyer may
reasonably conclude that failure to disclose one client's trade secrets to another client
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will not adversely affect representation involving a joint venture between the clients and
agree to keep that information confidential with the informed consent of both clients.
Accord Restatement (Third) of Law Governing Lawyers § 75 cmt. d, illus. ("Co-clients
may agree that the lawyer will not disclose certain confidential communications of one
co-client to other co-clients. If the co-clients have so agreed and the co-clients are
subsequently involved in adverse proceedings, the communicating client can invoke the
privilege with respect to such communications not in fact disclosed to the former co-
client seeking to introduce it. In the absence of such an agreement, the lawyer ordinarily
is required to convey communications to all interested co-clients."). In addition to this
confidentiality issue, lawyers jointly representing multiple clients on the same matter
must also look down the road to determine the possibility of adversity among them. If
adversity already exists, it would be improper for a lawyer to represent all of the clients
(absent very unusual circumstances and explicit consent). If future adversity is possible
but not likely, lawyers generally may proceed with the representation.

Molly probably cannot have Steve and DBC enter into an agreement to waive
confidentiality because the potential adversity is too great and Steve’s admitted sexual
activity with Bonnie is too critical and relevant to the litigation to ethically withhold from
DBC. In this hypothetical it would seem to be inappropriate to conclude that Steve’s
admission to Molly is a secret that can be withheld from DBC.

If Molly does not have Steve’s consent to share this information with DBC then Molly
cannot continue to represent DBC, as her representation of DBC would be “materially
limited” by her duty of confidentiality to Steve and her inability to use that information
to defend DBC or use it to Steve’s disadvantage. Va. Rule 1.9(c). Without a waiver of both
confidentiality and conflicts from Steve, Molly would have to withdraw from
representing both Steve and DBC. This is why it is often wise for a lawyer to do an intake
interview with only one co-client first rather than meeting jointly with them.

In theory, an advance waiver might work in very limited circumstances. For example if
Steve’s admitted sexual activity was consensual, it may be that Molly can achieve an
enforceable advance waiver, in which she can drop Steve as a client and continue
representing DBC. Even then, however, Steve’s sexual activity with Bonnie is a critical
issue. We are not talking about a waiver of potential conflicts that might arise in the
future if Molly were to undertake an unrelated matter or case adverse to Steve or
DBC Almost all authorities agree that such an arrangement is not per se unethical, at least
as to private entities (as to public entities see the paragraph entitled “Governments”
below). The problem is that, depending upon the facts and the tribunal, any number of
things can result in such a waiver not being enforceable.

The key issues will be (1) whether the future "unrelated" matter is adequately identified,
(2) whether the party giving the waiver is adequately sophisticated, (3) whether the
waiver is recent enough, and (4), in some cases, whether the waiving party had an
opportunity to seek independent counsel’s advice on giving the waiver. So far, no two
courts have treated these issues the same.
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The Painter Article. Richard W. Painter, Advance Waiver of Conflicts, 13 Geo. J. of Legal Ethics
289 (2000) is an excellent and timely review of the entire subject of advance waivers. It
discusses the leading cases on the subject that preceded the article. These include
Kennecott Copper Corp.v. Curtiss-Wright Corp., (S.D.N.Y.) (MacMahon, J) (Memorandum and
Order, April 10,1978); Unified Sewerage Agency of Washington Countyv. Jelco Corp., 646 F.2d 1339
(9th Cir. 1981); Elliott v. McFarland Unified School Dist., 165 Cal. App. 3d 562 (Cal. App. 1985);
Interstate Properties v. Pyramid Co., 547 F. Supp. 178 (S.D.N.Y. 1982); Fisons Corp. v. Atochem
N.A, Inc., 1990 U.S. Dist. LEXIS 15284 (S.D. Cal. 1990); and Worldspan L.P.v. The Sabre Group
Holdings, Inc., 5 F. Supp. 2d 1356 (N.D. Ga. 1998).

In each of the cited cases, except one, the court enforced some sort of advance waiver. In
Worldspan, the court found that the waiver was not effective because it was too remote in
time and because it did not specify that the “adverse matter” could be actual litigation. The
court also expressed hostility to any such waiver, 5 F. Supp. 2d at 1358; thus, the court
might not have approved the waiver under any circumstances.

Not mentioned by Professor Painter is City of Cleveland v. Cleveland Elec. Illuminating Co.,
440 E. Supp. 193 (N.D. Ohio 1976), aff d mem., 573 F.2d 1310 (6th Cir. 1977). There, the
court held that an advance waiver could be inferred from the fact that the client’s in-
house lawyer knew all that was going on.

Other cases also not mentioned by Professor Painter in which courts found advance
waivers wanting are Hasco, Inc.v. Roche, 700 N.E.2d 768 (Ill. App. 1998); Florida Ins. Guaranty
Ass'n. Inc. v. Carey Canada, Inc., 749 F. Supp. 255 (S.D. Fla. 1990); Marketti v. Fitzsimmons, 373
E. Supp. 637 (W.D. Wisc. 1974) (mere knowledge by client of second representation not
a waiver); and Inre Boone, 83 F. 944 (N.D. Cal. 1897)

ABA Op. 93-372 (1993). The ABA opinion recognizes the validity of such arrangements,
although it is firm on the need to identify the type of matters being waived with
specificity. It states, in part, as follows:

[1]f the waiver is to be effective with respect to a future conflict, it must
contemplate that particular conflict with sufficient clarity so the
client’s consent can reasonably be viewed as having been fully informed
when it was given.

D.C. Op. 309 (2001) and N.Y. County Op. 724 (1998) follow the approach of ABA Op.
93-372 (1993). See, too, Cal. Op. 1989-115 (1989),.and L.A. Co. Op. 471 (1994).

Restatement. See § 122, Comment d. Tt says that normally to be effective the client must be
sophisticated and have an opportunity to get the advice of another lawyer.

Treatises. HAZARD & HODES §9 10.9; ROTUNDA $S 8-4.2.

Other articles. Note, Prospective Waiver of the Right to Disqualify Counsel for Conflicts of
Interest, 79 Mich. L. Rev. 1074 (1981).

Page 29



Governments. The author (McCauley) is aware of a few jurisdictions where a waiver
from a state or local government simply would not be enforced. New Jersey Rules of
Professional Conduct 1.7(a)(2) & 1.7(b)(2); State of West Virginia v. MacQueen, 416 S.E.2d
55 (W. Va. 1992); and City of Little Rock v. Cash, 644 S.W.2d 229 (Ark. 1982). This may
be true in other states, as well.

Items post-dating The Painter Article:

Inre Rite Aid Corp. Securities Litigation v. Grass, 2001 U.S. Dist. LEXIS 4669 (E.D. Pa. April
17,2001). This is a securities class action against Rite Aid and several of its executives.
Early in the case the General Counsel of Rite Aid retained Ballard Spahr to represent
Rite Aid and one of the executives, Alex Grass. Ballard Spahr sent Grass an
engagement letter saying that if a conflict developed between the Rite Aid and Grass,
Ballard Spahr would withdraw from representing Grass and would continue on
behalf of Rite Aid. A conflict did develop, Ballard Spahr dropped Grass, and it
continued on behalf of Rite Aid. Grass moved to disqualify Ballard Spahr, and the
court, relying in part upon the engagement letter, denied the motion.

Goss Graphics Systems, Inc. v. Man Roland Druckmaschinen Aktiengesellschaft, No. C00-0035
MJM (N.D.Iowa, May 25,2000). A law firm had two advance waiver agreements with
a client, one signed in 1997, relating to one matter, and the other signed in 1999,
relating to a later matter. Arguably, the earlier letter was broad enough to allow the
law firm to oppose the client in an unrelated litigation matter. However, the later
letter was not that broad. The parties could not agree on whether the later letter
superseded the earlier. The court resolved matters by disqualifying the law firm.

“Sidebar” National Law Journal, May 22, 2000. According to this publication, a
prominent Philadelphia law firm recently tried to rely on an advance waiver that was
signed in 1990. Evidently, it did not work, and a state administrative tribunal removed
the firm from the matter in question. The brief article does not say whether the age of
the waiver was a factor.
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ANSWERS TO HYPOTHETICAL NO. 9 (FRANK, JOHN, FLOYD, AND CAROLE)

1. Given this information, can Frank continue to represent all three plaintiffs in the
lawsuit?

No. Carole has imparted valuable information to Floyd that could be used to prove John’s
and Floyd's claims. But Carole’s statements to Floyd could prove that Carole was a
perpetrator of racially offensive remarks and hostile environment in the workplace. Thus,
John and Floyd’s cases are at least partially and directly adverse to Carole’s, or would at
least put Floyd in a position of testifying adversely against Carole. This presents a direct
adversity conflict under Rule 1.7(a)(1). The conflict is not curable if John or Floyd have a
claim in the same litigation to pursue against Carole for her contribution to the hostile
work environment. See Rule 1.7(b)(representation cannot involve the assertion of a claim
by one client against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal).

2. If Frank concludes that he has a conflict and cannot continue to represent all three, can
he pick and choose which ones he wants to continue to represent?

Well, maybe, but not likely. Frank has initially chosen to represent all three co-plaintiffs
and his ability to pick and choose who he represents going forward may be limited by his
duty of confidentiality to Carole as well as needing her consent to represent clients
directly adverse in the same or substantially related matter. Rule 1.9(a). See discussion
under Question 3.

3. If Frank decides that he wants to continue to represent John and Floyd, can Frank
terminate his attorney-client relationship with Carole and continue to represent the
other two without getting Carole’s consent?

Maybe, but not likely. Frank would need Carole’s informed consent to continue
representing John and Floyd since the case is the same or substantially related matter.
Rule 1.9(a). Frank may not be able to cure the conflict with a waiver from Carole if Frank
has to tell Carole what Floyd told Frank about Carole’s conduct. Floyd and/or Frank may
not want to prematurely tip their hand by revealing what Floyd said about Carole’s
offensive remarks. If so, Frank will not be able to make sufficient disclosure to Carole
reasonably necessary to get her informed consent to waive the conflict. Further, if Carole
imparted information to Frank that Frank should use to help John’s and Floyd’s case,
Frank may be hamstrung and materially limited by his duty of confidentiality to Carole.
Rule 1.9(c). This could compel withdrawal from both John’s and Floyd’s cases as well.

4, Even if Carole consents to Frank’s continued representation of John and Floyd, is there
an issue for Frank if Carole decides to stay in the lawsuit with a different attorney?

Yes, see discussion under Hypothetical 3.
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1.1

Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.

1.2

Scope of Representation

a)

d)

e)

A lawyer shall abide by a client's decisions concerning the objectives of
representation, subject to paragraphs (b), (c), and (d), and shall consult with the
client as to the means by which they are to be pursued. A lawyer shall abide by a
client's decision, after consultation with the lawyer, whether to accept an offer
of settlement of a matter. In a criminal case, the lawyer shall abide by the client's
decision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

Alawyer may limit the objectives of the representation if the client consents after
consultation.

A lawyer shall not counsel a client to engage, or assist a client, in conduct that
the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel
or assist a client to make a good faith effort to determine the validity, scope,
meaning, or application of the law.

1) discuss the legal consequences of any proposed course of conduct with a
client;

2) counselorassistaclientto make a good faith effort to determine the validity,
scope, meaning, or application of the law; and

3) counsel or assist a client regarding conduct expressly permitted by state or
other applicable law that conflicts with federal law, provided that the lawyer
counsels the client about the potential legal consequence of the client's
proposed course of conduct under applicable federal law

A lawyer may take such action on behalf of the client as is impliedly authorized
to carry out the representation.

When a lawyer knows that a client expects assistance not permitted by the Rules
of Professional Conduct or other law, the lawyer shall consult with the client
regarding the relevant limitations on the lawyer's conduct.
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1.3 Diligence

a) A lawyer shall act with reasonable diligence and promptness in representing a
client.

b) A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

c) Alawyershall notintentionally prejudice or damage a client during the course of the
professional relationship, except as required or permitted under Rule 1.6 and Rule
3.3.

1.4 Communication

a) A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

c) A lawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect settlement or
resolution of the matter.

1.5 Fees
[Omitted]
1.6 Confidentiality of Information

a) Alawyer shall notrevealinformation protected by the attorney-client privilege under
applicable law or other information gained in the professional relationship that the
client has requested be held inviolate or the disclosure of which would be
embarrassing or would be likely to be detrimental to the client unless the client
consents after consultation, except for disclosures that are impliedly authorized in
order to carry out the representation, and except as stated in paragraphs (b) and (c).

b) To the extent a lawyer reasonably believes necessary, the lawyer may reveal:

1. suchinformation to comply with law or a court order;

2. suchinformation to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a defense to a
criminal charge or civil claim against the lawyer based upon conductin which
the client was involved, or to respond to allegations in any proceeding
concerning the lawyer's representation of the client;
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3. suchinformation which clearly establishes that the client has, in the course
of the representation, perpetrated upon a third party a fraud related to the
subject matter of the representation;

4. such information reasonably necessary to protect a client’s interests in the
event of the representing lawyer’s death, disability, incapacity or
incompetence;

5. such information sufficient to participate in a law office management
assistance program approved by the Virginia State Bar or other similar private
program;

6. information to an outside agency necessary for statistical, bookkeeping,
accounting, data processing, printing, or other similar office management
purposes, provided the lawyer exercises due care in the selection of the
agency, advises the agency that the information must be kept confidential
and reasonably believes that the information will be kept confidential;

7. such information to prevent reasonably certain death or substantial bodily
harm.

c) Alawyer shall promptly reveal:

1. theintention of a client, as stated by the client, to commit a crime reasonably
certain to result in death or substantial bodily harm to another or substantial
injury to the financial interests or property of another and the information
necessary to prevent the crime, but before revealing such information, the
attorney shall, where feasible, advise the client of the possible legal
consequences of the action, urge the client not to commit the crime, and
advise the client that the attorney must reveal the client's criminal intention
unless thereupon abandoned. However, if the crime involves perjury by the
client, the attorney shall take appropriate remedial measures as required by
Rule 3.3; or

2. information concerning the misconduct of another attorney to the
appropriate professional authority under Rule 8.3. When the information
necessary to report the misconduct is protected under this Rule, the
attorney, after consultation, must obtain client consent. Consultation
shouldinclude full disclosure of all reasonably foreseeable consequences of
both disclosure and non-disclosure to the client.

d) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information protected under this Rule.
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1.7 Conflict of Interest: General Rule

a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

1. therepresentation of one client will be directly adverse to another client; or

2. there is significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former
client or a third person or by a personal interest of the lawyer.

b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph(a), a lawyer may represent a client if each affected client consents after
consultation, and:

1. the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

2. therepresentation is not prohibited by law;

3. the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and

4. the consentfrom the clientis memorialized in writing.
1.8 Conflict of Interest: Prohibited Transactions

a) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverse
to aclientunless:

1. the transaction and terms on which the lawyer acquires the interest are fair
andreasonable to the client and are fully disclosed and transmitted in writing
to the clientin a manner which can be reasonably understood by the client;

2. theclientis given areasonable opportunity to seek the advice ofindependent
counsel in the transaction; and

3. the client consents in writing thereto.

b) A lawyer shall not use information protected under Rule 1.6 for the advantage of
the lawyer or of a third person or to the disadvantage of the client unless the
client consents after consultation, except as permitted or required by Rule 1.6
or Rule 3.3.

c) A lawyer shall not solicit, for himself or a person related to the lawyer, any
substantial gift from a client including a testamentary gift. A lawyer shall not
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accept any such gift if solicited at his request by a third party. A lawyer shall not
prepare an instrument giving the lawyer or a person related to the lawyer any
substantial gift from a client, including a testamentary gift, unless the lawyer or
other recipient of the gift is related to the client. For purposes of this paragraph,
aperson related to a lawyerincludes a spouse, child, grandchild, parent, or other
relative or individual with whom the lawyer or the client maintains a close,
familial relationship.

Prior to the conclusion of all aspects of a matter giving rise to the representation
of a client, a lawyer shall not make or negotiate an agreement giving the lawyer
literary or media rights to a portrayal or account based in substantial part on
information relating to the representation.

A lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation, except that:

1. alawyer may advance court costs and expenses of litigation, the repayment
of which may be contingent on the outcome of the matter; and

2. alawyerrepresenting anindigent client may pay court costs and expenses of
litigation on behalf of the client.

A lawyer shall not accept compensation for representing a client from one other
than the client unless:

1. the client consents after consultation;

2. there is no interference with the lawyer's independence of professional
judgment or with the client-lawyer relationship; and

3. information relating to representation of a client is protected as required by
Rule 1.6.

A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, orin a criminal case
an aggregated agreement as to guilty or nolo contendere pleas, unless each
client consents after consultation, including disclosure of the existence and
nature of all the claims or pleas involved and of the participation of each person
in the settlement.

A lawyer shall not make an agreement prospectively limiting the lawyer’s liability
to a client for malpractice, except that a lawyer may make such an agreement
with a client of which the lawyer is an employee as long as the client is
independently represented in making the agreement.
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i) A lawyer related to another lawyer as parent, child, sibling or spouse, or who is
intimately involved with another lawyer, shall not represent a client in a
representation directly adverse to a person whom the lawyer knows is
represented by the other lawyer except upon consent by the client after
consultation regarding the relationship.

j) Alawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer
may:

1. acquire a lien granted by law to secure the lawyer's fee or expenses; and

2. contract with a client for a reasonable contingent fee in a civil case, unless
prohibited by Rule 1.5.

k) While lawyers are associated in a firm, none of them shall knowingly enter into
any transaction or perform any activity when one of them practicing alone would
be prohibited from doing so by paragraphs (a), (b), (c), (d), (e), (f), (g), (h), or (j) of
this Rule.

1.9 Conflict of Interest: Former Client

a)

c)

A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests of the former client unless
both the present and former client consent after consultation.

A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client:

1. whose interests are materially adverse to that person; and

2. aboutwhom the lawyer had acquired information protected by Rules 1.6 and
1.9(c) that is material to the matter;

unless both the present and former client consent after consultation.

A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:

1. use information relating to or gained in the course of the representation to
the disadvantage of the former client except as Rule 1.6 or Rule 3.3 would
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permit or require with respect to a client, or when the information has
become generally known; or

d) revealinformation relatingtothe representation exceptas Rule 1.6 or Rule 3.3 would
permit or require with respect to a client.

1.10 Imputed Disqualification: General Rule

a) While lawyers are associated in a firm, none of them shall represent a client when
the lawyer knows or reasonably should know that any one of them practicing alone
would be prohibited from doing so by Rules 1.6, 1.7, 1.9, or 2.10(e).

b) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a
client represented by the formerly associated lawyer and not currently represented
by the firm, unless:

1. the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

2. any lawyer remaining in the firm has information protected by Rules 1.6 and
1.9(c) that is material to the matter.

c) Adisqualification prescribed by this Rule may be waived by the affected client under
the conditions stated in Rule 1.7.

d) The imputed prohibition of improper transactions is governed by Rule 1.8(k).

e) The disqualification of lawyers associated in a firm with former or current
government lawyers is governed by Rule 1.11.

1.11 Special Conflicts Of Interest For Former And Current Government Officers And
Employees

[Omitted]
1.12 Former Judge Or Arbitrator

[Omitted]
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1.13

a)

b)

e)

Organization as Client

A lawyer employed or retained by an organization represents the organization acting
through its duly authorized constituents.

If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act or refuses to
actin a matter related to the representation thatis a violation of a legal obligation to
the organization, or a violation of law which reasonably might be imputed to the
organization, and is likely to result in substantial injury to the organization, the
lawyer shall proceed as is reasonably necessary in the best interest of the
organization. In determining how to proceed, the lawyer shall give due consideration
to the seriousness of the violation and its consequences, the scope and nature of
the lawyer's representation, the responsibility in the organization and the apparent
motivation of the person involved, the policies of the organization concerning such
matters and any other relevant considerations. Any measures taken shall be
designed to minimize disruption of the organization and the risk of revealing
information relating to the representation to persons outside the organization. Such
measures may include among others:

1. asking for reconsideration of the matter;

2. advising that a separate legal opinion on the matter be sought for
presentation to appropriate authority in the organization;

3. referring the matter to higher authority in the organization, including, if
warranted by the seriousness of the matter, referral to the highest authority
that can act in behalf of the organization as determined by applicable law.

If, despite the lawyer's efforts in accordance with paragraph (b), the highest
authority that can act on behalf of the organization insists upon action, or a refusal
to act, that is clearly a violation of law and is likely to result in substantial injury to
the organization, the lawyer may resign or may decline to represent the client in that
matter in accordance with Rule 1.16.

In dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the client
when it is apparent that the organization's interests are adverse to those of the
constituents with whom the lawyer is dealing.

A lawyer representing an organization may also represent any of its directors,
officers, employees, members, shareholders or other constituents, subject to the
provisions of Rule 1.7. If the organization's consent to the dual representation is
required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the
shareholders.
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1.14 Client With Impairment

[Omitted]

1.15 Safekeeping Property

[Omitted]

1.16 Declining Or Terminating Representation

a)

Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client
if:
1. therepresentation will resultinviolation of the Rules of Professional Conduct
or other law;

2. the lawyer's physical or mental condition materially impairs the lawyer's
ability to represent the client; or

3. thelawyeris discharged.

Except as stated in paragraph (c), a lawyer may withdraw from representing a client
if withdrawal can be accomplished without material adverse effect on the interests
of the client, orif:

1. the client persists in a course of action involving the lawyer's services that
the lawyer reasonably believes is illegal or unjust;

2. the client has used the lawyer's services to perpetrate a crime or fraud;

3. a client insists upon pursuing an objective that the lawyer considers
repugnant or imprudent;

4. the client fails substantially to fulfill an obligation to the lawyer regarding the
lawyer's services and has been given reasonable warning that the lawyer will
withdraw unless the obligation is fulfilled;

5. the representation will result in an unreasonable financial burden on the
lawyer or has been rendered unreasonably difficult by the client; or

6. other good cause for withdrawal exists.

In any court proceeding, counsel of record shall not withdraw except by leave of
court after compliance with notice requirements pursuant to applicable Rules of
Court. In any other matter, a lawyer shall continue representation notwithstanding
good cause for terminating the representation, when ordered to do so by a tribunal.

Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such as giving reasonable
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notice to the client, allowing time for employment of other counsel, refunding any
advance payment of fee that has not been earned and handling records as indicated
in paragraph (e).

All original, client-furnished documents and any originals of legal instruments or
official documents which are in the lawyer's possession (wills, corporate minutes,
etc.) are the property of the client and, therefore, upon termination of the
representation, those items shall be returned within a reasonable time to the client
or the client’s new counsel upon request, whether or not the client has paid the fees
and costs owed the lawyer. If the lawyer wants to keep a copy of such original
documents, the lawyer must incur the cost of duplication. Also upon termination,
the client, upon request, must also be provided within a reasonable time copies of
the following documents from the lawyer's file, whether or not the client has paid
the fees and costs owed the lawyer: lawyer/client and lawyer/third-party
communications; the lawyer's copies of client-furnished documents (unless the
originals have been returned to the client pursuant to this paragraph); transcripts,
pleadings and discovery responses; working and final drafts of legal instruments,
official documents, investigative reports, legal memoranda, and other attorney work
product documents prepared or collected for the client in the course of the
representation; research materials; and bills previously submitted to the client.
Although the lawyer may bill and seek to collect from the client the costs associated
with making a copy of these materials, the lawyer may not use the client's refusal to
pay for such materials as a basis to refuse the client's request. The lawyer, however,
is not required under this Rule to provide the client copies of billing records and
documents intended only for internal use, such as memoranda prepared by the
lawyer discussing conflicts of interest, staffing considerations, or difficulties arising
from the lawyer-client relationship. The lawyer has met his or her obligation under
this paragraph by furnishing these items one time at client request upon
termination; provision of multiple copies is not required. The lawyer has not met his
or her obligation under this paragraph by the mere provision of copies of documents
on an item-by-item basis during the course of the representation.

1.17 Sale Of Law Practice

[Omitted]

1.18 Duties to Prospective Client

a)

b)

A person who discusses with a lawyer the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

Even when no client-lawyer relationship ensues, a lawyer who has had discussions
with a prospective client shall not use or reveal information learned in the
consultation, except as Rule 1.9 would permit with respect to information of a
former client.
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c) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this paragraph,
no lawyer in a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter, except as provided in paragraph (d).

d) When the lawyer has received disqualifying information as defined in paragraph (c),
representation is permissible if:

1. both the affected client and the prospective client have given informed
consent, confirmed in writing, or

2. the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary
to determine whether to represent the prospective client; and

i. thedisqualified lawyeristimely screened from any participation in the
matter; the disqualified lawyer reasonably believes that the screen
would be effective to sufficiently protect information that could be
significantly harmful to the prospective client; and

ii.  written notice that includes a general description of the subject
matter about which the lawyer was consulted and the screening
procedures employed is promptly given to the prospective client.
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Generative Artificial Intelligence Tools

To ensure clients are protected, lawyers using generative artificial intelligence tools must fully
consider their applicable ethical obligations, including their duties to provide competent legal
representation, to protect client information, to communicate with clients, to supervise their
employees and agents, to advance only meritorious claims and contentions, to ensure candor
toward the tribunal, and to charge reasonable fees.

1. Introduction

Many lawyers use artificial intelligence (Al) based technologies in their practices to
improve the efficiency and quality of legal services to clients.! A well-known use is electronic
discovery in litigation, in which lawyers use technology-assisted review to categorize vast
quantities of documents as responsive or non-responsive and to segregate privileged documents.
Another common use is contract analytics, which lawyers use to conduct due diligence in
connection with mergers and acquisitions and large corporate transactions. In the realm of
analytics, Al also can help lawyers predict how judges might rule on a legal question based on data
about the judge’s rulings; discover the summary judgment grant rate for every federal district
judge; or evaluate how parties and lawyers may behave in current litigation based on their past
conduct in similar litigation. And for basic legal research, Al may enhance lawyers’ search results.

This opinion discusses a subset of Al technology that has more recently drawn the attention
of the legal profession and the world at large — generative Al (GAI), which can create various types
of new content, including text, images, audio, video, and software code in response to a user’s
prompts and questions.? GAI tools that produce new text are prediction tools that generate a
statistically probable output when prompted. To accomplish this, these tools analyze large amounts
of digital text culled from the internet or proprietary data sources. Some GAI tools are described
as “self-learning,” meaning they will learn from themselves as they cull more data. GAI tools may
assist lawyers in tasks such as legal research, contract review, due diligence, document review,
regulatory compliance, and drafting letters, contracts, briefs, and other legal documents.

! There is no single definition of artificial intelligence. At its essence, Al involves computer technology, software,
and systems that perform tasks traditionally requiring human intelligence. The ability of a computer or computer-
controlled robot to perform tasks commonly associated with intelligent beings is one definition. The term is
frequently applied to the project of developing systems that appear to employ or replicate intellectual processes
characteristic of humans, such as the ability to reason, discover meaning, generalize, or learn from past experience.
BRITTANICA, https://www.britannica.com/technology/artificial-intelligence (last visited July 12, 2024).

2 George Lawton, What is Generative AI? Everything You Need to Know, TECHTARGET (July 12, 2024),
https://www.techtarget.com/searchenterpriseai/definition/generative-Al.
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GAI tools—whether general purpose or designed specifically for the practice of law—raise
important questions under the ABA Model Rules of Professional Conduct.® What level of
competency should lawyers acquire regarding a GAI tool? How can lawyers satisty their duty of
confidentiality when using a GAI tool that requires input of information relating to a
representation? When must lawyers disclose their use of a GAI tool to clients? What level of
review of a GAI tool’s process or output is necessary? What constitutes a reasonable fee or expense
when lawyers use a GAI tool to provide legal services to clients?

At the same time, as with many new technologies, GAI tools are a moving target—indeed,
a rapidly moving target—in the sense that their precise features and utility to law practice are
quickly changing and will continue to change in ways that may be difficult or impossible to
anticipate. This Opinion identifies some ethical issues involving the use of GAI tools and offers
general guidance for lawyers attempting to navigate this emerging landscape.* It is anticipated that
this Committee and state and local bar association ethics committees will likely offer updated
guidance on professional conduct issues relevant to specific GAI tools as they develop.

1L Discussion
A. Competence

Model Rule 1.1 obligates lawyers to provide competent representation to clients.® This duty
requires lawyers to exercise the “legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation,” as well as to understand “the benefits and risks associated” with
the technologies used to deliver legal services to clients.® Lawyers may ordinarily achieve the
requisite level of competency by engaging in self-study, associating with another competent
lawyer, or consulting with an individual who has sufficient expertise in the relevant field.’

To competently use a GAI tool in a client representation, lawyers need not become GAI
experts. Rather, lawyers must have a reasonable understanding of the capabilities and limitations

8 Many of the professional responsibility concerns that arise with GAI tools are similar to the issues that exist with
other Al tools and should be considered by lawyers using such technology.

4 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of
Delegates through August 2023. The Opinion addresses several imminent ethics issues associated with the use of
GALI, but additional issues may surface, including those found in Model Rule 7.1 (“Communications Concerning a
Lawyer’s Services”), Model Rule 1.7 (“Conflict of Interest: Current Clients”), and Model Rule 1.9 (“Duties to
Former Clients”). See, e.g., Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, at 7 (2024) (discussing the use of
GAI chatbots under Florida Rule 4-7.13, which prohibits misleading content and unduly manipulative or intrusive
advertisements); Pa. State Bar Ass’n Comm. on Legal Ethics & Prof’l Resp. & Philadelphia Bar Ass’n Prof’l
Guidance Comm. Joint Formal Op. 2024-200 [hereinafter Pa. & Philadelphia Joint Formal Opinion 2024-200], at 10
(2024) (“Because the large language models used in generative Al continue to develop, some without safeguards
similar to those already in use in law offices, such as ethical walls, they may run afoul of Rules 1.7 and 1.9 by using
the information developed from one representation to inform another.”). Accordingly, lawyers should consider all
rules before using GAI tools.

5 MODEL RULES OF PROF’L CONDUCTR. 1.1 (2023) [hereinafter MODEL RULES].

6 MODEL RULES R. 1.1 & cmt. [8]. See also ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 477R, at 2-3
(2017) [hereinafter ABA Formal Op. 477R] (discussing the ABA’s “technology amendments” made to the Model
Rules in 2012).

" MODEL RULES R. 1.1 cmts. [1], [2] & [4]; Cal. St. Bar, Comm. Prof’l Resp. Op. 2015-193, 2015 WL 4152025, at
*2-3 (2015).
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of the specific GAI technology that the lawyer might use. This means that lawyers should either
acquire a reasonable understanding of the benefits and risks of the GAI tools that they employ in
their practices or draw on the expertise of others who can provide guidance about the relevant GAI
tool’s capabilities and limitations.8 This is not a static undertaking. Given the fast-paced evolution
of GAI tools, technological competence presupposes that lawyers remain vigilant about the tools’
benefits and risks.® Although there is no single right way to keep up with GAI developments,
lawyers should consider reading about GAI tools targeted at the legal profession, attending relevant
continuing legal education programs, and, as noted above, consulting others who are proficient in
GAI technology.*?

With the ability to quickly create new, seemingly human-crafted content in response to user
prompts, GAI tools offer lawyers the potential to increase the efficiency and quality of their legal
services to clients. Lawyers must recognize inherent risks, however.!! One example is the risk of
producing inaccurate output, which can occur in several ways. The large language models
underlying GAI tools use complex algorithms to create fluent text, yet GAI tools are only as good
as their data and related infrastructure. If the quality, breadth, and sources of the underlying data
on which a GAI tool is trained are limited or outdated or reflect biased content, the tool might
produce unreliable, incomplete, or discriminatory results. In addition, the GAI tools lack the ability
to understand the meaning of the text they generate or evaluate its context.’? Thus, they may
combine otherwise accurate information in unexpected ways to yield false or inaccurate results.!3
Some GAI tools are also prone to “hallucinations,” providing ostensibly plausible responses that
have no basis in fact or reality.'4

Because GAI tools are subject to mistakes, lawyers’ uncritical reliance on content created
by a GAI tool can result in inaccurate legal advice to clients or misleading representations to courts
and third parties. Therefore, a lawyer’s reliance on, or submission of, a GAI tool’s output—without

8 Pa. Bar Ass’n, Comm. on Legal Ethics & Prof’l Resp. Op. 2020-300, 2020 WL 2544268, at *2-3 (2020). See also
Cal. State Bar, Standing Comm. on Prof’] Resp. & Conduct Op. 2023-208, 2023 WL 4035467, at *2 (2023) adopting
a “reasonable efforts standard” and “fact-specific approach” to a lawyer’s duty of technology competence, citing ABA
Formal Opinion 477R, at 4).

9 See New York County Lawyers Ass’n Prof’1 Ethics Comm. Op. 749 (2017) (emphasizing that “[IJawyers must be
responsive to technological developments as they become integrated into the practice of law”); Cal. St. Bar, Comm.
Prof’1 Resp. Op. 2015-193, 2015 WL 4152025, at *1 (2015) (discussing the level of competence required for
lawyers to handle e-discovery issues in litigation).

10 MODELRULESR. 1.1 cmt. [8]; see Melinda J. Bentley, The Ethical Implications of Technology in Your Law Practice:
Understanding the Rules of Professional Conduct Can Prevent Potential Problems, 76 J. Mo. BAR 1 (2020)
(identifying ways for lawyers to acquire technology competence skills).

11 As further detailed in this opinion, lawyers’ use of GAI raises confidentiality concerns under Model Rule 1.6 due to
the risk of disclosure of, or unauthorized access to, client information. GAI also poses complex issues relating to
ownership and potential infringement of intellectual property rights and even potential data security threats.

12 See, W. Bradley Wendel, The Promise and Limitations of Al in the Practice of Law, 72 OKLA. L. REV. 21, 26
(2019) (discussing the limitations of Al based on an essential function of lawyers, making normative judgments that
are impossible for Al).

13 See, e.g., Karen Weise & Cade Metz, When A.1. Chatbots Hallucinate, N.Y. TIMES (May 1, 2023).

14 Ivan Moreno, Al Practices Law ‘At the Speed of Machines.’ Is it Worth It?, LAW360 (June 7, 2023); See Varun
Magesh, Faiz Surani, Matthew Dahl, Mirac Suzgun, Christopher D. Manning, & Daniel E. Ho, Hallucination Free?
Assessing the Reliability of Leading Al Legal Research Tools, STANFORD UNIVERSITY (June 26, 2024), available at
https://dho.stanford.edu/wp-content/uploads/Legal RAG Hallucinations.pdf (study finding leading legal research
companies’ GAI systems “hallucinate between 17% and 33% of the time”).
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an appropriate degree of independent verification or review of its output—could violate the duty
to provide competent representation as required by Model Rule 1.1.15 While GAI tools may be
able to significantly assist lawyers in serving clients, they cannot replace the judgment and
experience necessary for lawyers to competently advise clients about their legal matters or to craft
the legal documents or arguments required to carry out representations.

The appropriate amount of independent verification or review required to satisfy Rule 1.1
will necessarily depend on the GAI tool and the specific task that it performs as part of the lawyer’s
representation of a client. For example, if a lawyer relies on a GAI tool to review and summarize
numerous, lengthy contracts, the lawyer would not necessarily have to manually review the entire
set of documents to verify the results if the lawyer had previously tested the accuracy of the tool
on a smaller subset of documents by manually reviewing those documents, comparing then to the
summaries produced by the tool, and finding the summaries accurate. Moreover, a lawyer’s use of
a GAI tool designed specifically for the practice of law or to perform a discrete legal task, such as
generating ideas, may require less independent verification or review, particularly where a lawyer’s
prior experience with the GAI tool provides a reasonable basis for relying on its results.

While GAI may be used as a springboard or foundation for legal work—for example, by
generating an analysis on which a lawyer bases legal advice, or by generating a draft from which
a lawyer produces a legal document—Ilawyers may not abdicate their responsibilities by relying
solely on a GAI tool to perform tasks that call for the exercise of professional judgment. For
example, lawyers may not leave it to GAI tools alone to offer legal advice to clients, negotiate
clients’ claims, or perform other functions that require a lawyer’s personal judgment or
participation.’® Competent representation presupposes that lawyers will exercise the requisite level
of skill and judgment regarding all legal work. In short, regardless of the level of review the lawyer
selects, the lawyer is fully responsible for the work on behalf of the client.

Emerging technologies may provide an output that is of distinctively higher quality than
current GAI tools produce, or may enable lawyers to perform work markedly faster and more
economically, eventually becoming ubiquitous in legal practice and establishing conventional
expectations regarding lawyers’ duty of competence.!’” Over time, other new technologies have
become integrated into conventional legal practice in this manner.® For example, “a lawyer would
have difficulty providing competent legal services in today’s environment without knowing how

15 See generally ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 08-451, at 1 (2008) [hereinafter ABA
Formal Op. 08-451] (concluding that “Ta] lawyer may outsource legal or nonlegal support services provided the lawyer
remains ultimately responsible for rendering competent legal services to the client under Model Rule 1.17).

16 See Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, supra note 4.

17 See, e.g., Sharon Bradley, Rule 1.1 Duty of Competency and Internet Research: Benefits and Risks Associated with
Relevant Technology at 7 (2019), available at https://ssrn.com/abstract=3485055 (“View Model Rule 1.1 as elastic.
It is expanding as legal technology solutions expand. The ever-changing shape of this rule makes clear that a lawyer
cannot simply learn technology today and never again update their skills or knowledge.”).

18 See, e.g., Smith v. Lewis, 530 P.2d 589, 595 (Cal. 1975) (stating that a lawyer is expected “to possess knowledge
of those plain and elementary principles of law which are commonly known by well-informed attorneys, and to
discover those additional rules of law which, although not commonly known, may readily be found by standard
research techniques”) (emphasis added); Hagopian v. Justice Admin. Comm’n, 18 So. 3d 625, 642 (Fla. Dist. Ct.
App. 2009) (observing that lawyers have “become expected to use computer-assisted legal research to ensure that
their research is complete and up-to-date, but the costs of this service can be significant™).



https://ssrn.com/abstract=3485055

Formal Opinion 512 5

to use email or create an electronic document.”® Similar claims might be made about other tools
such as computerized legal research or internet searches.?® As GAI tools continue to develop and
become more widely available, it is conceivable that lawyers will eventually have to use them to
competently complete certain tasks for clients.?! But even in the absence of an expectation for
lawyers to use GAI tools as a matter of course,?? lawyers should become aware of the GAI tools
relevant to their work so that they can make an informed decision, as a matter of professional
judgment, whether to avail themselves of these tools or to conduct their work by other means.?3
As previously noted regarding the possibility of outsourcing certain work, “[t]here is no unique
blueprint for the provision of competent legal services. Different lawyers may perform the same
tasks through different means, all with the necessary ‘legal knowledge, skill, thoroughness and
preparation.””?* Ultimately, any informed decision about whether to employ a GAI tool must
consider the client’s interests and objectives.?®

19 ABA Formal Op. 477R, supra note 6, at 3 (quoting ABA COMMISSION ON ETHICS 20/20 REPORT 105A (Aug.
2012)).

20 See, e.g., Bradley, supra note 17, at 3 (“Today no competent lawyer would rely solely upon a typewriter to draft a
contract, brief, or memo. Typewriters are no longer part of ‘methods and procedures’ used by competent lawyers.”);
Lawrence Duncan MacLachlan, Gandy Dancers on the Web: How the Internet Has Raised the Bar on Lawyers’
Professional Responsibility to Research and Know the Law, 13 GEO. J. LEGAL ETHICS 607, 608 (2000) (“The lawyer
in the twenty-first century who does not effectively use the Internet for legal research may fall short of the minimal
standards of professional competence and be potentially liable for malpractice”); Ellie Margolis, Surfin’Safari—
Why Competent Lawyers Should Research on the Web, 10 YALE J.L. & TECH. 82, 110 (2007) (“While a lawyer’s
research methods reveal a great deal about the competence of the research, the method of research is ultimately a
secondary inquiry, only engaged in when the results of that research process is judged inadequate. A lawyer who
provides the court with adequate controlling authority is not going to be judged incompetent whether she found that
authority in print, electronically, or by any other means.”); Michael Thomas Murphy, The Search for Clarity in an
Attorney’s Duty to Google, 18 LEGAL COMM. & RHETORIC: JALWD 133, 133 (2021) (“This Duty to Google
contemplates that certain readily available information on the public Internet about a legal matter is so easily
accessible that it must be discovered, collected, and examined by an attorney, or else that attorney is acting
unethically, committing malpractice, or both”); Michael Whiteman, The Impact of the Internet and Other Electronic
Sources on an Attorney s Duty of Competence Under the Rules of Professional Conduct, 11 ALB. L.J. SCI. & TECH.
89, 91 (2000) (“Unless it can be shown that the use of electronic sources in legal research has become a standard
technique, then lawyers who fail to use electronic sources will not be deemed unethical or negligent in his or her
failure to use such tools.”).

21 See MODEL RULES R. 1.1 cmt. [5] (stating that “[c]ompetent handling of a particular matter includes . . . [the] use
of methods and procedures meeting the standards of competent practitioners”); New York County Lawyers Ass’n
Prof’1 Ethics Comm. Op. 749, 2017 WL 11659554, at *3 (2017) (explaining that the duty of competence covers not
only substantive knowledge in different areas of the law, but also the manner in which lawyers provide legal services
to clients).

22 The establishment of such an expectation would likely require an increased acceptance of GAI tools across the
legal profession, a track record of reliable results from those platforms, the widespread availability of these
technologies to lawyers from a cost or financial standpoint, and robust client demand for GAI tools as an efficiency
or cost-cutting measure.

23 Model Rule 1.5’s prohibition on unreasonable fees, as well as market forces, may influence lawyers to use new
technology in favor of slower or less efficient methods.

24 ABA Formal Op. 08-451, supra note 15, at 2. See also id. (“Rule 1.1 does not require that tasks be accomplished
in any special way. The rule requires only that the lawyer who is responsible to the client satisfies her obligation to
render legal services competently.”).

25 MODEL RULES R. 1.2(a).
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B. Confidentiality

A lawyer using GAI must be cognizant of the duty under Model Rule 1.6 to keep
confidential all information relating to the representation of a client, regardless of its source, unless
the client gives informed consent, disclosure is impliedly authorized to carry out the representation,
or disclosure is permitted by an exception.?® Model Rules 1.9(c) and 1.18(b) require lawyers to
extend similar protections to former and prospective clients’ information. Lawyers also must make
“reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access
to, information relating to the representation of the client.”?’

Generally, the nature and extent of the risk that information relating to a representation may
be revealed depends on the facts. In considering whether information relating to any representation
is adequately protected, lawyers must assess the likelihood of disclosure and unauthorized access,
the sensitivity of the information,?® the difficulty of implementing safeguards, and the extent to
which safeguards negatively impact the lawyer’s ability to represent the client.?®

Before lawyers input information relating to the representation of a client into a GAI tool,
they must evaluate the risks that the information will be disclosed to or accessed by others outside
the firm. Lawyers must also evaluate the risk that the information will be disclosed to or accessed
by others inside the firm who will not adequately protect the information from improper disclosure
or use®® because, for example, they are unaware of the source of the information and that it
originated with a client of the firm. Because GAI tools now available differ in their ability to ensure
that information relating to the representation is protected from impermissible disclosure and
access, this risk analysis will be fact-driven and depend on the client, the matter, the task, and the
GAI tool used to perform it.31

Self-learning GAI tools into which lawyers input information relating to the representation,
by their very nature, raise the risk that information relating to one client’s representation may be
disclosed improperly,®? even if the tool is used exclusively by lawyers at the same firm.33 This can
occur when information relating to one client’s representation is input into the tool, then later
revealed in response to prompts by lawyers working on other matters, who then share that output
with other clients, file it with the court, or otherwise disclose it. In other words, the self-learning

26 MODEL RULES R. 1.6; MODEL RULES R. 1.6 cmt. [3].

2T MODEL RULES R. 1.6(¢).

28 ABA Formal Op. 477R, supra note 6, at 1 (A lawyer “may be required to take special security precautions to
protect against the inadvertent or unauthorized disclosure of client information when ... the nature of the
information requires a higher degree of security.”).

29 MODEL RULES R. 1.6, cmt. [18].

30 See MODEL RULES R. 1.8(b), which prohibits use of information relating to the representation of a client to the
disadvantage of the client.

31 See ABA Formal Op. 477R, supra note 6, at 4 (rejecting specific security measures to protect information relating
to a client’s representation and advising lawyers to adopt a fact-specific approach to data security).

32 See generally State Bar of Cal. Standing Comm. on Prof’l Resp. & Conduct, PRACTICAL GUIDANCE FOR THE USE
OF GENERATIVE ARTIFICIAL INTELLIGENCE IN THE PRACTICE OF LAW (2024), available at
https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-Al-Practical-Guidance.pdf; Fla. State Bar Ass’n,
Prof’1 Ethics Comm. Op. 24-1, supra note 4.

33 See Pa. & Philadelphia Joint Formal Opinion 2024-200, supra note 4, at 10 (noting risk that information relating
to one representation may be used to inform work on another representation).
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GALI tool may disclose information relating to the representation to persons outside the firm who
are using the same GAI tool. Similarly, it may disclose information relating to the representation
to persons in the firm (1) who either are prohibited from access to said information because of an
ethical wall or (2) who could inadvertently use the information from one client to help another
client, not understanding that the lawyer is revealing client confidences. Accordingly, because
many of today’s self-learning GAI tools are designed so that their output could lead directly or
indirectly to the disclosure of information relating to the representation of a client, a client’s
informed consent is required prior to inputting information relating to the representation into such
a GAI tool.3*

When consent is required, it must be informed. For the consent to be informed, the client
must have the lawyer’s best judgment about why the GAI tool is being used, the extent of and
specific information about the risk, including particulars about the kinds of client information that
will be disclosed, the ways in which others might use the information against the client’s interests,
and a clear explanation of the GAI tool’s benefits to the representation. Part of informed consent
requires the lawyer to explain the extent of the risk that later users or beneficiaries of the GAI tool
will have access to information relating to the representation. To obtain informed consent when
using a GAI tool, merely adding general, boiler-plate provisions to engagement letters purporting
to authorize the lawyer to use GAI is not sufficient.3®

Because of the uncertainty surrounding GAI tools’ ability to protect such information and
the uncertainty about what happens to information both at input and output, it will be difficult to
evaluate the risk that information relating to the representation will either be disclosed to or
accessed by others inside the firm to whom it should not be disclosed as well as others outside
the firm.3% As a baseline, all lawyers should read and understand the Terms of Use, privacy policy,
and related contractual terms and policies of any GAI tool they use to learn who has access to the
information that the lawyer inputs into the tool or consult with a colleague or external expert who
has read and analyzed those terms and policies.®” Lawyers may need to consult with IT
professionals or cyber security experts to fully understand these terms and policies as well as the
manner in which GAI tools utilize information.

Today, there are uses of self-learning GAI tools in connection with a legal representation
when client informed consent is not required because the lawyer will not be inputting information
relating to the representation. As an example, if a lawyer is using the tool for idea generation in a
manner that does not require inputting information relating to the representation, client informed
consent would not be necessary.

34 This conclusion is based on the risks and capabilities of GAI tools as of the publication of this opinion. As the
technology develops, the risks may change in ways that would alter our conclusion. See Fla. State Bar Ass’n, Prof’l
Ethics Comm. Op. 24-1, supra note 4, at 2; W. Va. Lawyer Disciplinary Bd. Op. 24-01 (2024), available at
http://www.wvodc.org/pdf/AILEO24-01.pdf.

35 See W. Va. Lawyer Disciplinary Bd. Op. 24-01, supra note 34.

36 Magesh et al. supra note 14, at 23 (describing some of the GAI tools available to lawyers as “difficult for lawyers
to assess when it is safe to trust them. Official documentation does not clearly illustrate what they can do for lawyers
and in which areas lawyers should exercise caution.”)

87 Stephanie Pacheco, Three Considerations for Attorneys Using Generative AIl, BLOOMBERG LAW ANALYSIS (June
16, 2023, 4:00 pm), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-
attorneys-using-generative-ai?context=search&index=7.
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C. Communication

Where Model Rule 1.6 does not require disclosure and informed consent, the lawyer must
separately consider whether other Model Rules, particularly Model Rule 1.4, require disclosing
the use of a GAI tool in the representation.

Model Rule 1.4, which addresses lawyers’ duty to communicate with their clients, builds
on lawyers’ legal obligations as fiduciaries, which include “the duty of an attorney to advise the
client promptly whenever he has any information to give which it is important the client should
receive.”®® Of particular relevance, Model Rule 1.4(a)(2) states that a lawyer shall “reasonably
consult with the client about the means by which the client’s objectives are to be accomplished.”
Additionally, Model Rule 1.4(b) obligates lawyers to explain matters “to the extent reasonably
necessary to permit a client to make an informed decision regarding the representation.” Comment
[5] to Rule 1.4 explains, “the lawyer should fulfill reasonable client expectations for information
consistent with the duty to act in the client’s best interests, and the client’s overall requirements as
to the character of representation.” Considering these underlying principles, questions arise
regarding whether and when lawyers might be required to disclose their use of GAI tools to clients
pursuant to Rule 1.4.

The facts of each case will determine whether Model Rule 1.4 requires lawyers to disclose
their GAI practices to clients or obtain their informed consent to use a particular GAI tool.
Depending on the circumstances, client disclosure may be unnecessary.

Of course, lawyers must disclose their GAI practices if asked by a client how they
conducted their work, or whether GAI technologies were employed in doing so, or if the client
expressly requires disclosure under the terms of the engagement agreement or the client’s outside
counsel guidelines.®® There are also situations where Model Rule 1.4 requires lawyers to discuss
their use of GAI tools unprompted by the client.*® For example, as discussed in the previous
section, clients would need to be informed in advance, and to give informed consent, if the lawyer
proposes to input information relating to the representation into the GAI tool.*! Lawyers must also

consult clients when the use of a GAI tool is relevant to the basis or reasonableness of a lawyer’s
fee.#?

Client consultation about the use of a GAI tool is also necessary when its output will
influence a significant decision in the representation,*® such as when a lawyer relies on GAI

38 Baker v. Humphrey, 101 U.S. 494, 500 (1879).

39 See, e.g., MODEL RULES R. 1.4(a)(4) (“A lawyer shall . . . promptly comply with reasonable requests for
information[.]”).

40 See MODEL RULES R. 1.4(a)(1) (requiring lawyers to “promptly inform the client of any decision or circumstance
with respect to which the client’s informed consent” is required by the rules of professional conduct).

41 See section B for a discussion of confidentiality issues under Rule 1.6.

42 See section F for a discussion of fee issues under Rule 1.5.

43 Guidance may be found in ethics opinions requiring lawyers to disclose their use of temporary lawyers whose
involvement is significant or otherwise material to the representation. See, e.g., Va. State Bar Legal Ethics Op. 1850,
2010 WL 5545407, at *5 (2010) (acknowledging that “[t]here is little purpose to informing a client every time a
lawyer outsources legal support services that are truly tangential, clerical, or administrative in nature, or even when
basic legal research or writing is outsourced without any client confidences being revealed”); Cal. State Bar,
Standing Comm. on Prof’] Resp. & Conduct Op. 2004-165, 2004 WL 3079030, at *2—-3 (2004) (opining that a
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technology to evaluate potential litigation outcomes or jury selection. A client would reasonably
want to know whether, in providing advice or making important decisions about how to carry out
the representation, the lawyer is exercising independent judgment or, in the alternative, is deferring
to the output of a GAI tool. Or there may be situations where a client retains a lawyer based on the
lawyer’s particular skill and judgment, when the use of a GAI tool, without the client’s knowledge,
would violate the terms of the engagement agreement or the client’s reasonable expectations
regarding how the lawyer intends to accomplish the objectives of the representation.

It is not possible to catalogue every situation in which lawyers must inform clients about
their use of GAI. Again, lawyers should consider whether the specific circumstances warrant client
consultation about the use of a GAI tool, including the client’s needs and expectations, the scope
of the representation, and the sensitivity of the information involved. Potentially relevant
considerations include the GAI tool’s importance to a particular task, the significance of that task
to the overall representation, how the GAI tool will process the client’s information, and the extent
to which knowledge of the lawyer’s use of the GAI tool would affect the client’s evaluation of or
confidence in the lawyer’s work.

Even when Rule 1.6 does not require informed consent and Rule 1.4 does not require a
disclosure regarding the use of GAI, lawyers may tell clients how they employ GAI tools to assist
in the delivery of legal services. Explaining this may serve the interest of effective client
communication. The engagement agreement is a logical place to make such disclosures and to
identify any client instructions on the use of GAI in the representation.**

D. Meritorious Claims and Contentions and Candor Toward the Tribunal

Lawyers using GAI in litigation have ethical responsibilities to the courts as well as to
clients. Model Rules 3.1, 3.3, and 8.4(c) may be implicated by certain uses. Rule 3.1 states, in part,
that “[a] lawyer shall not bring or defend a proceeding, or assert or controvert and issue therein,
unless there is a basis in law or fact for doing so that is not frivolous.” Rule 3.3 makes it clear that
lawyers cannot knowingly make any false statement of law or fact to a tribunal or fail to correct a
material false statement of law or fact previously made to a tribunal.*® Rule 8.4(c) provides that a

lawyer must disclose the use of a temporary lawyer to a client where the temporary lawyer’s use constitutes a
“significant development” in the matter and listing relevant considerations); N.Y. State Bar Ass’n, Comm on Prof’l
Ethics 715, at 7 (1999) (opining that “whether a law firm needs to disclose to the client and obtain client consent for
the participation of a Contract lawyer depends upon whether client confidences will be disclosed to the lawyer, the
degree of involvement of the lawyer in the matter, and the significance of the work done by the lawyer”); D.C. Bar
Op. 284, at 4 (1988) (recommending client disclosure “whenever the proposed use of a temporary lawyer to perform
work on the client’s matter appears reasonably likely to be material to the representation or to affect the client’s
reasonable expectations™); Fla. State Bar Ass’n, Comm. on Prof’l Ethics Op. 88-12, 1988 WL 281590, at *2 (1988)
(stating that disclosure of a temporary lawyer depends “on whether the client would likely consider the information
material”);.

44 For a discussion of what client notice and informed consent under Rule 1.6 may require, see section B.

45 MODEL RULES R. 3.3(a) reads: “A lawyer shall not knowingly: (1) make a false statement of fact or law to a
tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; (2)
fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by opposing counsel; or (3) offer evidence that the lawyer
knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if
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lawyer shall not engage in “conduct involving dishonesty, fraud, deceit or misrepresentation.”
Even an unintentional misstatement to a court can involve a misrepresentation under Rule 8.4(c).
Therefore, output from a GAI tool must be carefully reviewed to ensure that the assertions made
to the court are not false.

Issues that have arisen to date with lawyers’ use of GAI outputs include citations to
nonexistent opinions, inaccurate analysis of authority, and use of misleading arguments. 4

Some courts have responded by requiring lawyers to disclose their use of GAL#" As a
matter of competence, as previously discussed, lawyers should review for accuracy all GAI
outputs. In judicial proceedings, duties to the tribunal likewise require lawyers, before submitting
materials to a court, to review these outputs, including analysis and citations to authority, and to
correct errors, including misstatements of law and fact, a failure to include controlling legal
authority, and misleading arguments.

E. Supervisory Responsibilities

Model Rules 5.1 and 5.3 address the ethical duties of lawyers charged with managerial and
supervisory responsibilities and set forth those lawyers’ responsibilities with regard to the firm,
subordinate lawyers, and nonlawyers. Managerial lawyers must create effective measures to ensure
that all lawyers in the firm conform to the rules of professional conduct,*® and supervisory lawyers
must supervise subordinate lawyers and nonlawyer assistants to ensure that subordinate lawyers
and nonlawyer assistants conform to the rules.*® These responsibilities have implications for the
use of GAI tools by lawyers and nonlawyers.

Managerial lawyers must establish clear policies regarding the law firm’s permissible use
of GAI, and supervisory lawyers must make reasonable efforts to ensure that the firm’s lawyers
and nonlawyers comply with their professional obligations when using GAI tools.® Supervisory
obligations also include ensuring that subordinate lawyers and nonlawyers are trained,®® including
in the ethical and practical use of the GAI tools relevant to their work as well as on risks associated
with relevant GAI use.? Training could include the basics of GAI technology, the capabilities and
limitations of the tools, ethical issues in use of GAI and best practices for secure data handling,
privacy, and confidentiality.

necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant
in a criminal matter, that the lawyer reasonably believes is false.”

46 See DC Bar Op. 388 (2024).

47 Lawyers should consult with the applicable court’s local rules to ensure that they comply with those rules with
respect to Al use. As noted in footnote 4, no one opinion could address every ethics issue presented when a lawyer
uses GAI. For example, depending on the facts, issues relating to Model Rule 3.4(c) could be presented.

48 See MODEL RULES R. 1.0(c) for the definition of firm.

49 ABA Formal Op. 08-451, supra note 15.

50 MODEL RULES R. 5.1.

51 See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 467 (2014).

52 See generally, MODEL RULES R. 1.1, cmt. [8]. One training suggestion is that all materials produced by GAI tools
be marked as such when stored in any client or firm file so future users understand potential fallibility of the work.
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Lawyers have additional supervisory obligations insofar as they rely on others outside the
law firm to employ GAI tools in connection with the legal representation. Model Rule 5.3(b)
imposes a duty on lawyers with direct supervisory authority over a nonlawyer to make “reasonable
efforts to ensure that” the nonlawyer’s conduct conforms with the professional obligations of the
lawyer. Earlier opinions recognize that when outsourcing legal and nonlegal services to third-party
providers, lawyers must ensure, for example, that the third party will do the work capably and
protect the confidentiality of information relating to the representation.>® These opinions note the
importance of: reference checks and vendor credentials; understanding vendor’s security policies
and protocols; familiarity with vendor’s hiring practices; using confidentiality agreements;
understanding the vendor’s conflicts check system to screen for adversity among firm clients; and
the availability and accessibility of a legal forum for legal relief for violations of the vendor
agreement. These concepts also apply to GAI providers and tools.

Earlier opinions regarding technological innovations and other innovations in legal
practice are instructive when considering a lawyer’s use of a GAI tool that requires the disclosure
and storage of information relating to the representation.> In particular, opinions developed to
address cloud computing and outsourcing of legal and nonlegal services suggest that lawyers
should:

e ensure that the [GAI tool] is configured to preserve the confidentiality and security of
information, that the obligation is enforceable, and that the lawyer will be notified in
the event of a breach or service of process regarding production of client
information;>®

e investigate the [GAI tool’s] reliability, security measures, and policies, including
limitations on the [the tool’s] liability;>®

e determine whether the [GAI tool] retains information submitted by the lawyer before
and after the discontinuation of services or asserts proprietary rights to the
information;®’ and

e understand the risk that [GAI tool servers] are subject to their own failures and may
be an attractive target of cyber-attacks.5®

F. Fees
Model Rule 1.5, which governs lawyers’ fees and expenses, applies to representations in

which a lawyer charges the client for the use of GAI. Rule 1.5(a) requires a lawyer’s fees and
expenses to be reasonable and includes a non-exclusive list of criteria for evaluating whether a fee

53 ABA Formal Op. 08-451, supra note 15; ABA Formal. Op. 477R, supra note 6.

54 See ABA Formal Op. 08-451, supra note 15.

%5 Fla. Bar Advisory Op. 12-3 (2013).

% Jd. citing lowa State Bar Ass’n Comm. on Ethics & Practice Guidelines Op. 11-01 (2011) [hereinafter lowa Ethics
Opinion 11-01].

57 Fla. Bar Advisory Op. 24-1, supra note 4; Fla. Bar Advisory Op. 12-3, supra note 55; Towa Ethics Opinion 11-01,
supra note 56.

58 Fla. Bar Advisory Op. 12-3, supra note 55; See generally Melissa Heikkila, Three Ways AI Chatbots are a
Security Disaster, MIT TECHNOLOGY REVIEW (Apr. 3, 2023),
www.technologyreview.com/2023/04/03/1070893/three-ways-ai-chatbots-are-a-security-disaster/.
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or expense is reasonable.> Rule 1.5(b) requires a lawyer to communicate to a client the basis on
which the lawyer will charge for fees and expenses unless the client is a regularly represented
client and the terms are not changing. The required information must be communicated before or
within a reasonable time of commencing the representation, preferably in writing. Therefore,
before charging the client for the use of the GAI tools or services, the lawyer must explain the
basis for the charge, preferably in writing.

GAI tools may provide lawyers with a faster and more efficient way to render legal services
to their clients, but lawyers who bill clients an hourly rate for time spent on a matter must bill for
their actual time. ABA Formal Ethics Opinion 93-379 explained, “the lawyer who has agreed to
bill on the basis of hours expended does not fulfill her ethical duty if she bills the client for more
time than she has actually expended on the client’s behalf.”®0 If a lawyer uses a GAI tool to draft
a pleading and expends 15 minutes to input the relevant information into the GAI program, the
lawyer may charge for the 15 minutes as well as for the time the lawyer expends to review the
resulting draft for accuracy and completeness. As further explained in Opinion 93-379, “If a lawyer
has agreed to charge the client on [an hourly] basis and it turns out that the lawyer is particularly
efficient in accomplishing a given result, it nonetheless will not be permissible to charge the client
for more hours than were actually expended on the matter,”®! because “[t]he client should only be
charged a reasonable fee for the legal services performed.”62 The “goal should be solely to
compensate the lawyer fully for time reasonably expended, an approach that if followed will not
take advantage of the client.”63

The factors set forth in Rule 1.5(a) also apply when evaluating the reasonableness of
charges for GAI tools when the lawyer and client agree on a flat or contingent fee.®* For example,
if using a GAI tool enables a lawyer to complete tasks much more quickly than without the tool,
it may be unreasonable under Rule 1.5 for the lawyer to charge the same flat fee when using the
GAI tool as when not using it. “A fee charged for which little or no work was performed is an
unreasonable fee.”6°

The principles set forth in ABA Formal Opinion 93-379 also apply when a lawyer charges
GAI work as an expense. Rule 1.5(a) requires that disbursements, out-of-pocket expenses, or
additional charges be reasonable. Formal Opinion 93-379 explained that a lawyer may charge the

59 The listed considerations are (1) the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily
charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time
limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship
with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and (8)
whether the fee is fixed or contingent.

60 ABA Comm. on Ethics & Prof’1 Responsibility, Formal Op. 93-379, at 6 (1993) [hereinafter ABA Formal Op. 93-
)

62 1d at 5.

83 Id.

64 See, e.g., Williams Cos. v. Energy Transfer LP, 2022 Del. Ch. LEXIS 207, 2022 WL 3650176 (Del. Ch. Aug. 25,
2022) (applying same principles to contingency fee).

65 Att’y Grievance Comm’n v. Monfried, 794 A.2d 92, 103 (Md. 2002) (finding that a lawyer violated Rule 1.5 by
charging a flat fee of $1,000 for which the lawyer did little or no work).


https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A667N-1H71-JN6B-S4KC-00000-00&pdcontentcomponentid=5077&ecomp=57ttk&earg=pdsf&prid=a31db203-d4e6-48b2-98a3-dfd5f0834b35&crid=8faa6184-aecb-49e0-8692-c99cfd32b31b
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client for disbursements incurred in providing legal services to the client. For example, a lawyer
typically may bill to the client the actual cost incurred in paying a court reporter to transcribe a
deposition or the actual cost to travel to an out-of-town hearing.®® Absent contrary disclosure to
the client, the lawyer should not add a surcharge to the actual cost of such expenses and should
pass along to the client any discounts the lawyer receives from a third-party provider.5” At the same
time, lawyers may not bill clients for general office overhead expenses including the routine costs
of “maintaining a library, securing malpractice insurance, renting of office space, purchasing
utilities, and the like.”%® Formal Opinion 93-379 noted, “[i]n the absence of disclosure to a client
in advance of the engagement to the contrary,” such overhead should be “subsumed within” the
lawyer’s charges for professional services.®

In applying the principles set out in ABA Formal Ethics Opinion 93-379 to a lawyer’s use
of a GAI tool, lawyers should analyze the characteristics and uses of each GAI tool, because the
types, uses, and cost of GAI tools and services vary significantly. To the extent a particular tool or
service functions similarly to equipping and maintaining a legal practice, a lawyer should consider
its cost to be overhead and not charge the client for its cost absent a contrary disclosure to the client
in advance. For example, when a lawyer uses a GAI tool embedded in or added to the lawyer’s
word processing software to check grammar in documents the lawyer drafts, the cost of the tool
should be considered to be overhead. In contrast, when a lawyer uses a third-party provider’s GAI
service to review thousands of voluminous contracts for a particular client and the provider charges
the lawyer for using the tool on a per-use basis, it would ordinarily be reasonable for the lawyer to
bill the client as an expense for the actual out-of-pocket expense incurred for using that tool.

As acknowledged in ABA Formal Opinion 93-379, perhaps the most difficult issue is
determining how to charge clients for providing in-house services that are not required to be
included in general office overhead and for which the lawyer seeks reimbursement. The opinion
concluded that lawyers may pass on reasonable charges for “photocopying, computer research, . .
. and similar items” rather than absorbing these expenses as part of the lawyers’ overhead as many
lawyers would do.”® For example, a lawyer may agree with the client in advance on the specific
rate for photocopying, such as $0.15 per page. Absent an advance agreement, the lawyer “is
obliged to charge the client no more than the direct cost associated with the service (i.e., the actual
cost of making a copy on the photocopy machine) plus a reasonable allocation of overhead
expenses directly associated with the provision of the service (e.g., the salary of the photocopy
machine operator).”’!

66 ABA Formal Op. 93-379 at 7.

67 Id. at 8.

68 Id. at 7.

89 1d.

0 7d. at 8.

"1 Id. Opinion 93-379 also explained, “It is not appropriate for the Committee, in addressing ethical standards, to opine
on the various accounting issues as to how one calculates direct cost and what may or may not be included in allocated
overhead. These are questions which properly should be reserved for our colleagues in the accounting profession.
Rather, it is the responsibility of the Committee to explain the principles it draws from the mandate of Model Rule
1.5’s injunction that fees be reasonable. Any reasonable calculation of direct costs as well as any reasonable allocation
of related overhead should pass ethical muster. On the other hand, in the absence of an agreement to the contrary, it is
impermissible for a lawyer to create an additional source of profit for the law firm beyond that which is contained in
the provision of professional services themselves. The lawyer’s stock in trade is the sale of legal services, not
photocopy paper, tuna fish sandwiches, computer time or messenger services.” Id.
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These same principles apply when a lawyer uses a proprietary, in-house GAI tool in
rendering legal services to a client. A firm may have made a substantial investment in developing
a GAI tool that is relatively unique and that enables the firm to perform certain work more quickly
or effectively. The firm may agree in advance with the client about the specific rates to be charged
for using a GAI tool, just as it would agree in advance on its legal fees. But not all in-house GAI
tools are likely to be so special or costly to develop, and the firm may opt not to seek the client’s
agreement on expenses for using the technology. Absent an agreement, the firm may charge the
client no more than the direct cost associated with the tool (if any) plus a reasonable allocation of
expenses directly associated with providing the GAI tool, while providing appropriate disclosures
to the client consistent with Formal Opinion 93-379. The lawyer must ensure that the amount
charged is not duplicative of other charges to this or other clients.

Finally, on the issue of reasonable fees, in addition to the time lawyers spend using various
GAI tools and services, lawyers also will expend time to gain knowledge about those tools and
services. Rule 1.1 recognizes that “[c]ompetent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.” Comment [8] explains
that “[t]o maintain the requisite knowledge and skill [to be competent], a lawyer should keep
abreast of changes in the law and its practice, including the benefits and risks associated with
relevant technology, engaging in continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.”’? Lawyers must remember that they
may not charge clients for time necessitated by their own inexperience.”® Therefore, a lawyer may
not charge a client to learn about how to use a GAI tool or service that the lawyer will regularly
use for clients because lawyers must maintain competence in the tools they use, including but not
limited to GAI technology. However, if a client explicitly requests that a specific GAI tool be used
in furtherance of the matter and the lawyer is not knowledgeable in using that tool, it may be
appropriate for the lawyer to bill the client to gain the knowledge to use the tool effectively. Before
billing the client, the lawyer and the client should agree upon any new billing practices or billing
terms relating to the GAI tool and, preferably, memorialize the new agreement.

111. Conclusion

Lawyers using GAI tools have a duty of competence, including maintaining relevant
technological competence, which requires an understanding of the evolving nature of GAL In

2 MODEL RULES R. 1.1, cmt. [8] (emphasis added); see also ABA Comm. on Ethics & Prof’l Responsibility, Formal
Op. 498 (2021).

3 Heavener v. Meyers, 158 F. Supp. 2d 1278 (E.D. Okla. 2001) (five hundred hours for straightforward Fourth
Amendment excessive-force claim and nineteen hours for research on Eleventh Amendment defense indicated
excessive billing due to counsel’s inexperience); In re Poseidon Pools of Am., Inc., 180 B.R. 718 (Bankr. E.D.N.Y.
1995) (denying compensation for various document revisions; “we note that given the numerous times throughout
the Final Application that Applicant requests fees for revising various documents, Applicant fails to negate the
obvious possibility that such a plethora of revisions was necessitated by a level of competency less than that
reflected by the Applicant’s billing rates”); Att’y Grievance Comm’n v. Manger, 913 A.2d 1 (Md. 2006) (“While it
may be appropriate to charge a client for case-specific research or familiarization with a unique issue involved in a
case, general education or background research should not be charged to the client.”); In re Hellerud, 714 N.W.2d 38
(N.D. 2006) (reduction in hours, fee refund of $5,651.24, and reprimand for lawyer unfamiliar with North Dakota
probate work who charged too many hours at too high a rate for simple administration of cash estate; “it is
counterintuitive to charge a higher hourly rate for knowing less about North Dakota law”).
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using GAI tools, lawyers also have other relevant ethical duties, such as those relating to
confidentiality, communication with a client, meritorious claims and contentions, candor toward
the tribunal, supervisory responsibilities regarding others in the law office using the technology
and those outside the law office providing GAI services, and charging reasonable fees. With the
ever-evolving use of technology by lawyers and courts, lawyers must be vigilant in complying
with the Rules of Professional Conduct to ensure that lawyers are adhering to their ethical
responsibilities and that clients are protected.
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